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Acknowledgement of Traditional Owners

WALGA’s work regularly takes us 

across the State and as such we 

would like to acknowledge the many 

traditional owners of the land on which 

we work throughout Western Australia. 

We pay our respects to their Elders, 

past and present. 

Pictured right: Artwork by Jade Dolman, a young Whadjuk/Ballardong

Nyoongar, Eastern Arrernte, Irish woman from Perth.



Seminar Outline 

7.45am Welcome and update on WALGA advocacy

Nick Sloan, CEO, WALGA

8.15am COVID-19 vaccinations in the workplace

Samantha Maddern, Partner, Mills Oakley

8.55am Panel Discussion

Nick Sloan, Chief Executive Officer, WALGA 

Wayne Jack, Chief Executive Officer, City of Kwinana 

Samantha Maddern, Partner, Mills Oakley 

Jemma Illes, Executive People Experience and Transformation, City of Cockburn 

Sue Wiltshire, Manager Human Resources, City of Kwinana 

Moderated by Davina Hunter, Employee Relations Service Manager, WALGA

9.25 am Close and opportunity for networking 



Presentation Outline 

1. Mandatory COVID-19 Vaccinations in WA

2. Implications for Local Government 

3. Overall Questions 

4. WALGA Advocacy 

5. Sector Support 



Mandatory COVID-19 Vaccinations 
• On 20 October 2021 the 

Government announced the forward 

plan for implementation of Mandatory 

COVID-19 vaccinations in WA. 

• The Government anticipates this will  

cover 75% of the WA workforce. 

• Local Government as a sector is not 

specifically mentioned in the 

occupations list, however many of 

the occupations listed relate to Local 

Government operations.



Implications for Local Government 
Group 1 – First dose by 1 December 2021 and fully vaccinated by 31 December 2021

Occupations in which risk is sufficient due to high transmission, vulnerability or necessary to avoid 

catastrophic risk to safety of the community.

• Border and air transport: Local Governments run regular passenger transport airports and

provide aerodromes for FIFO charter flights. Local Governments have a range of employees who

work at airports full-time or part-time, some engage with the community, others have an

administrative function.

• Staff working or entering remote Aboriginal communities: Some Local Governments provide

services to communities, for example Environmental Health Officers. Clarification is required on

the definition of remote communities.



Implications for Local Government 
Group 1 – First dose by 1 December 2021 and fully vaccinated by 31 December 2021

Occupations in which risk is sufficient due to high transmission, vulnerability or necessary to avoid 

catastrophic risk to safety of the community.

• Residential and non-residential community care services including in relation to: Disability,
mental health, homelessness, drug & alcohol services, child protection, family and domestic
violence, Aboriginal people: This could include a range of Local Government services such as
community outreach services, community safety services, community centres, seniors Centres,
youth centres, outreach services, night Aboriginal ranger patrols, respite services and volunteer
services such as meals on wheels, books on wheels.

Note: Fire and Emergency Services (excluding volunteers) are listed, however further clarification is 

needed as to volunteers and emergency services generally



Implications for Local Government 
Group 2 – First dose by 31 December 2021 and fully vaccinated by 31 January 2022

Occupations deemed critical to the ongoing delivery of business and functions of the community.

• Supermarket, grocery, bakery: Local Governments may run these facilities if no other provider is
available.

• Restaurant, pub, bar and café: Local Governments may run these as part of other operations, for
example leisure or civic centres.

• Post Office: Local Governments may act as agents for Australia Post, for example from the Local
Government Administration Centre.

• Childcare or family day care: Local Governments run, or host, a range of childcare facilities.

• School or boarding school: Local Governments may provide boarding house type accommodation or
run school camp facilities.

• Financial institution: Some Local Governments may offer financial services or advice through
Community Resource Centres.



Implications for Local Government 
Group 2 – First dose by 31 December 2021 and fully vaccinated by 31 January 2022

Occupations deemed critical to the ongoing delivery of business and functions of the community.

Critical infrastructure and services necessary for health, safety and welfare of the community, 
any person, animal or premises:

• Veterinary clinics

• Utilities – power, gas and water (public and private)

• Security provided to critical providers/workplaces only 

• Government regulators

• Domestic and commercial waste and resource recovery. 



Implications for Local Government 
Group 2 – First dose by 31 December 2021 and fully vaccinated by 31 January 2022

Occupations deemed critical to the ongoing delivery of business and functions of the community.

• Petrol Stations, truck stops and roadhouses: Local Governments may run these facilities if no other
provider is available.

• Public and commercial transport: Local Government may run or fund public or commercial transport.
Clarification is required as to whether community buses would be covered.

• Remaining port operations: Local Governments operate boat harbours, marinas and some port
operations. Clarification is required as to whether boat harbours/marinas are covered.

• Hotel, motel or other accommodation facilities to provide accommodation services: Local
Government run caravan parks, cabins and worker accommodation.

• Building, maintenance and construction: This potentially covers a significant range of Local
Government operational staff and activities.



Implications for Local Government 
In the case of a lockdown

The following will be required to be fully vaccinated to attend work in the event of a lockdown or similar 

restrictions

• Government or local government services where working from home is not possible

WALGA is of the understanding that the Lockdown provisions would be in force immediately, and 

should a Lockdown occur the Direction notice would detail the specific requirements for all 

organisations. However, the Association will seek clarification to determine this. 



Overall Questions 

• Volunteers: Some Local Governments services and activities may be provided by

volunteers, or a combination of Local Government staff and volunteers.

• Emergency Management: In addition to the need for clarification regarding

volunteers, how Local Government services relating to emergency management will

be affected is an urgent area for attention.

• Regulation of Mandatory Vaccination: It is the expectation of the sector that the

State Government will undertake the regulatory and enforcement activities

associated with mandatory vaccination.



Overall Questions 

• Outsourcing / Contracting Services: Local Governments may contract the

provision of a service or activity across all of the impacted occupations.

• Councillors: Local Government Councillors have a key public facing role in the

community and interact with a range of Local Government staff.

• Work Location: In determining whether an occupation within a particular group is

critical to the ongoing delivery of business and the function of the community, does

the work location impact on whether the particular worker will be covered by the

Directions?



Implications for Local Government 

• Hosting Organisations: Local Government facilities may be hired, leased or provided to a

range of community organisation.

• Shared Employees: Where someone works for multiple Local Governments (e.g.

Environmental Health Officer, Building Surveyor etc) does the employee need to provide

proof of vaccination to each Local Government they are employed by?

• Group 1 and 2 Prioritisation: Local Government has identified that some functions, for

example essential services such as waste management activities, could be included in

Group 1 requirements.



WALGA Advocacy 
• WALGA will be actively engaging with the State Government on this issue via an 

industry Roundtable scheduled for 4 November. 

• WALGA is directly engaging with the Department of Health to ensure the sector 

considerations are addressed in the drafting of the Directions. 

• WALGA is actively encouraging Local Government staff and Councillors to be 

vaccinated, this includes a ‘call to arms’ event on 12 November. 



Sector Support 
• WALGA will continue to share updates via the COVID-19 newsletter and will continue advocating 

on behalf of the sector on this issue

• WALGA provides specific organisation support via the WALGA Employee Relations service

WALGA ER Service 

• FAQ document released which will continue to update as required

• Phone and email advice addressing specific questions

• After the Directions are released:

• Template letter for employees explaining the Directions 

• Checklist for the Local Government to enforce the Directions



COVID vaccinations: workplace 

rights and obligations

Samantha Maddern, Partner

29 October 2021



Agenda for today

• Mandatory vaccination

– reasonable and lawful?

– exemptions

– risks (workers’ comp claims, discrimination claims, unfair dismissal claims)

• Privacy 

– the collection and use of vaccination status information

• Legal precedents

– key takeaways (to date)



Mandatory vaccination



Is it reasonable and lawful?

In the absence of an applicable government mandate, consider:

• Must employees interact with public or other staff in performing their job?

• Do employees work with vulnerable people?

• Is social distancing possible?

• Are they providing an essential service?

• Is the rate of community transmission high?

• How effective / ineffective are other safety measures to control the risks?

• Have you consulted employees?

• Are vaccinations available to all employees?

• Are you taking into account individual circumstances of employees?

• Is there a legitimate reason for an employee to refuse to be vaccinated?



Other COVID-19 control measures

• Ensure workers do not come to work when unwell

• Compulsory rapid antigen testing

• Physical distancing

• Improved ventilation

• Good hygiene practices

• Increased cleaning and maintenance

• Mask wearing



Exemptions

• Refer to order or directions

• A medical certificate must be provided but

• Grounds for medical exemptions are generally narrow eg

– medical history of anaphylaxis to a component of the vaccine

– unable to be vaxed due to acute illness

– recognised adverse reaction to first vax

• Doctors cannot exempt a person based on ‘mental health’, political or 

other non-prescribed grounds



Unvaccinated employees – options 

• Can they work from home?

– for how long?

– with what adjustments?

– what is the impact on other staff?

• Provide information about the vaccines following Therapeutic 

Goods Administration (TGA) guidelines

– continue to encourage and incentivise vaccination

– COVID-19 Vaccine Claims Scheme introduced 6 Sept 2021 (backdated to 22 

February 2021)

• Transfer employee to another role

• Terminate their employment



Risks

• Workers compensation

– contracting COVID-19

– mental health impacts related to COVID-19

– testing or isolation requirements

• Unfair dismissal

– if don’t comply with requirement to get vaccinated

• Discrimination

– disability

– political or religious beliefs [?]



Privacy



Australian Privacy Principles

• APPs don’t apply to local government

• Vaccination status information is ‘sensitive information’ and may only be 

collected by an employer with the employee’s consent and where its 

collection is ‘reasonably necessary for one or more of the employer’s 

functions or activities’

• Exception: where collection is required or authorised by law, which 

includes PHO or direction

• ‘Employee records’ exemption would apply once information collected

• Disclosure to a 3rd party may form part of primary purpose of collection or 

secondary purpose (if directly related to the primary purpose) – if not, 

consent required



Legal precedents



Public health orders

NSW Supreme Court held PHOs were valid:

• Not the Court’s function to determine the effectiveness of treatments for COVID-19 

including the vaccine

• Key question: has it been shown that no Minister acting reasonably could have 

considered the PHOs necessary to deal with the identified risk to public health and its 

possible consequences?

• The PHOs curtail freedom of movement, not bodily integrity, because they do not 

authorise the involuntary vaccination of anyone

• Differential treatment of people according to their vaccination status is not arbitrary and 

not unlawful

Kazzam v Hazzard; Henry v Hazzard [2021] NSWSC 1320 15 October 2021



Other legal challenges

Victorian Supreme hearing challenge to mandatory vaccinations:

• Alleged breach of Charter of Human Rights and Responsibilities

Simon Harding & Ors v Brett Sutton & Ors 27 October 2021

Queensland Supreme hearing challenge to mandatory vaccinations:

• Alleged that the decision to "mandate compulsory and involuntary vaccination" for 

officers and other members of the police force "impairs, affects or removes [their] 

fundamental common law rights and statutory rights and obligations".

• Alleged breach of Human Rights Act

Johnston & Ors v Commissioner of Police & Anor [2021] QSC 275 26 October 2021



Unfair dismissal claim

FWC upheld aged care facility’s decision to dismiss receptionist who refused to get the 
flu vaccination:

• Ms K could not perform the inherent requirements of the job in light of the PHOs stipulating 
that no one enter the facility without an up-to-date flu vax

• Ms K’s letter of support and medical certificate did not amount to an objectively determined 
medical contraindication in accordance with the CMO’s advice

Dissent of Dean DP:

• Manifest serious injustice; cannot  be justified on health grounds; fails the test of 
proportionality, necessity and reasonableness

• Lazy and fundamentally flawed approach to risk management

• Medical apartheid and segregation, abhorrent, morally and ethically wrong, the antithesis 
of our democratic way of life and everything we value

Jennifer Kimber v Sapphire Coast Community Aged Care Ltd [2021] FWCFB 6015 (27 September 2021)



Key tips

Keep abreast of latest PH orders and directions

Continue to listen and communicate to, and consult 
with, staff

Consider vax incentives

Consider options re unvaccinated staff – be fair and 
flexible but consistent

Continue to monitor mental health and wellbeing of ALL 
staff



Panel Discussion

➢ Nick Sloan, Chief Executive Officer, WALGA 

➢ Wayne Jack, Chief Executive Officer, City of Kwinana 

➢ Samantha Maddern, Partner, Mills Oakley 

➢ Jemma Illes, Executive People Experience and Transformation, City of Cockburn 

➢ Sue Wiltshire, Manager Human Resources, City of Kwinana 

➢ Moderated by Davina Hunter, Employee Relations Service Manager, WALGA


