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Flying Agenda: Aboriginal Heritage Legislation Amendment and Repeal Bill, 
Regulations, Consultation Policy and Section 18 Guideline – Submission to the 
Department of Planning, Lands and Heritage 
By Hannah Godsave, Senior Policy Advisor Community 

That State Council: 
1. Endorse the draft submission to the Department of Planning, Lands and Heritage; and 
2. Note that WALGA is seeking legal advice on amendments to the Fees Regulations 

required to give effect to an exemption for Local Government from per site investigation 
fees, and that this will be included as a recommendation in the submission. 

RESOLUTION 234.FM/2023  CARRIED 

Executive Summary 
 The Aboriginal Cultural Heritage Act 2021 (the ACH Act) commenced on 1 July 2023. 
 On 8 August 2023 the State Government announced it would repeal the ACH Act and restore the 

Aboriginal Heritage Act 1972 (AH Act), with amendments. 
 The Aboriginal Heritage Legislation Amendment and Repeal Bill (the Bill) is currently before the 

Parliament;  
 Through its participation in the Department of Planning, Lands and Heritage’s (DPLH) Aboriginal 

Heritage Implementation Group, WALGA has been provided with the draft Bill amendments, 
supporting Regulations, Consultation Policy and Section 18 Guideline for review and feedback.  

 WALGA’s submission, supports the content of these documents, with the exception of the Fees 
Regulations.  
o WALGA’s position is that Local Government should not be subject to the site investigation 

fee.    
o WALGA is seeking legal advice on amendments to the Fees Regulations required to give 

effect to an exemption for Local Government from per site investigation fees, and that this will 
be included as a recommendation in the submission. 

 WALGA’s submission incorporates feedback from the Local Government Aboriginal Heritage 
Advisory Group and the People and Place Policy Team, which endorsed the provision of the draft 
submission for State Council consideration at its meeting on 20 September 2023.  

 DPLH is seeking feedback on the draft Regulations by Thursday 27 September, and on the draft 
Consultation Policy and Section 18 Guideline by 11 October 2023.  

Attachment 
WALGA Comments on the Aboriginal Heritage Legislation Amendment and Repeal Bill, Regulations 
and Policy Documents – draft letter to the Department of Planning, Lands and Heritage. 

Supporting Documents* 
1. DPLH Presentation, 16 September 2023 
2. Aboriginal Heritage Legislation Amendment and Repeal Bill 2023 - Draft amendments 
3. Aboriginal Heritage Amendment Regulations 2023 
4. Aboriginal Heritage (Transitional Provisions) Regulations 2023 
5. Aboriginal Heritage (Fees) Regulations 2023 
6. Draft Consultation Policy 
7. Draft Section 18 Guideline 
8. Aboriginal Heritage Risk Matrix (excerpt from the Aboriginal Heritage Due Diligence Guidelines for 

the Aboriginal Heritage Act 1972) 
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*Please note: Consultation documents were provided to WALGA as a member of the DPLH 
Implementation Group.  DPLH requested the documents not be shared more broadly at this 
time. 

Policy Implications 
WALGA’s submission draws on relevant parts of WALGA Advocacy Position 3.1.4 Aboriginal Cultural 
Heritage Act 2021 and South West Native Title Settlement: 

WALGA acknowledges Noongar people as the traditional owners of the South West Region. Local 
Government is supportive of conserving and protecting the State’s Aboriginal cultural heritage.  
WALGA supports the introduction of the Aboriginal Cultural Heritage Act 2021 which will provide a 
modern framework for the recognition, protection, conservation and preservation of Aboriginal cultural 
heritage and recognises the fundamental importance of Aboriginal cultural heritage to Aboriginal 
people. The State Government must ensure that: 

1. The legislation balances the need to protect Aboriginal cultural heritage with the requirement 
for Local Government to undertake activities in a timely and affordable manner; 

2. The implementation and ongoing operation of the legislative system for the protection of 
Aboriginal cultural heritage is adequately resourced to ensure that all parties have the capacity, 
capability and resources to discharge their statutory obligations; 

3. Support is provided to Local Governments to ensure that they have the resources, capacity 
and capability to comply with a complex legislative framework;  

4. Local Governments have the ability to deliver essential infrastructure works and emergency 
activities efficiently and effectively in order to maintain public safety. 

5. Regional local Aboriginal people are actively engaged in the Local Aboriginal Cultural Heritage 
Services (LACHS) groups; and  

6. The various Prescribed Body Corporates (PBCs) be required to actively seek out local regional 
members to be included in the consultation and decision making process. 

(December 2022 – 393.8/2022) 
Background 
On 8th August 2023, the State Government announced its decision to repeal the ACH Act and restore 
the Aboriginal Heritage Act 1972, with amendments in relation to: 

 Greater representation of Aboriginal people in the key body that provides advice and 
recommendations to the Minister for Aboriginal Affairs, to be called the Aboriginal Cultural Heritage 
Committee (Committee). It does this by maintaining the membership of the Aboriginal Cultural 
Heritage Council created under the 2021 Act and transferring it to the Committee; 

 Proponents and Native Title parties having the same right of review for Section 18 decisions via 
the State Administrative Tribunal, with clear timeframes and an ability for the Premier to call-in a 
decision of 'State significance'; 

 When a Section 18 has been approved, a new requirement for the land owner to notify the Minister 
of any new information arising about any Aboriginal heritage site:
o When new information is provided to the Minister, either by the landowner in compliance with 

their obligations or through other means, the Minister can amend the section 18 consent, 
including by imposing new conditions or changing the specification of the land to which it 
relates, revoke the consent, revoke the consent and give a new consent or confirm the consent; 
and 

 Provisions in a contract or agreement which prohibit a native title party from seeking to be heard 
in relation to an application for a section 18 consent, including making submissions, or exercising 
any right to review or to commence proceedings, will have no effect. 

The Aboriginal Heritage Legislation Amendments and Repeal Bill 2023 was introduced into the 
Parliament on 9 August 2023. The legislative documents can be found here. State Government as 

https://www.wa.gov.au/government/media-statements/Cook%20Labor%20Government/Laws-overturned:-Aboriginal-cultural-heritage-legislation-replaced--20230808
https://www.parliament.wa.gov.au/parliament/bills.nsf/BillProgressPopup?openForm&ParentUNID=E06AF4D810627F3948258A060009539A
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seeking to expediate the Bill’s passage through Parliament by the end of the year, at which time the 
existing AH Act will cease to be operational 

Through its participation in the DPLH Aboriginal Heritage Implementation Group, WALGA was  
provided with following documents for review and feedback on 13 September 2023: 
 Aboriginal Heritage Legislation Amendment and Repeal Bill 2023 — Draft amendments 
 Aboriginal Heritage Amendment Regulations 2023  

 Aboriginal Heritage (Transitional Provisions) Regulations 2023   

 Aboriginal Heritage (Fees) Regulations 2023  

 Draft Consultation Policy  

 Draft Section 18 Guideline (Aboriginal Heritage Act 1972 Guidelines)  

DPLH is seeking feedback on the draft Regulations by Thursday 27 September 2023, and on the draft 
Consultation Policy and Section 18 Guideline by 11 October 2023.   

Comment  
The three sets of Regulations include prescribed timeframes for decisions under Section 18 of the AH 
Act, administrative and management procedures of the proposed Aboriginal Cultural Heritage 
Committee and fees that will apply for applications to undertake activities that may impact Aboriginal 
heritage and any associated assessment of places. These new regulatory provisions will be added to 
the existing Aboriginal Heritage Regulations 1974. The Government will also propose minor additional 
amendments to give effect to feedback received since drafting of the Bill, and to ensure the amended 
1972 Act works in implementation.  

WALGA’s submission supports the: 

 Aboriginal Heritage Legislation Amendment and Repeal Bill 2023 draft amendments; 

 Aboriginal Heritage Amendment Regulations 2023, noting it will be necessary for the Aboriginal 

Cultural Heritage Committee to meet regularly to ensure statutory timeframes are met; 

 Aboriginal Heritage (Transitional Provisions) Regulations 2023; 

 Consultation Policy, but seeks clarification of expectations with respect to the use of a ‘consultation 

framework’; and  

 Draft Section 18 Guideline (Aboriginal Heritage Act 1972 Guidelines), with recommendations that:  

o A risk matrix be included to assist proponents, including Local Government, to assess the 

likelihood of risk to Aboriginal heritage from various activities and determine the appropriate 

application pathway; and   

o Guidance be developed on the process and requirements for Regulation 10 approvals in 

consultation with Local Government and that these approvals are provided in a timely manner 

to ensure that routine and regular maintenance activities can be undertaken as needed.  

WALGA’s submission does not support the Aboriginal Heritage (Fees) Regulations 2023 unless Local 
Governments are exempt from the proposed site investigation fee for section 16 and 18 applications.  
WALGA is seeking legal advice on amendments to the Fees Regulations required to give effect to an 
exemption for Local Government from these fees and will include this as a recommendation in the 
submission when received. 

The Submission also restates matters previously raised (development of an online assessment tool 
and process map, development of a Local Government Guide to Aboriginal Heritage, the Governments 
current view on use of standard heritage agreements). 
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FLYING MINUTE OUTCOME 

Poll created: 20/09/2023 at 15:32 
Poll closed:  26/09/2023 at 17:30 

Total invited to survey:  24 
Total finished survey:   17 

Endorse the Recommendation: 12 
Endorse the Recommendation subject to comment below:  5 
Do not endorse: 0 

First Name Last Name Completed Date
Carol Adams OAM 26/09/2023 9:27
Phillip Blight 25/09/2023 19:13
Laurene Bonza 26/09/2023 9:35
Ruth Butterfield 26/09/2023 11:26
Cheryl Cowell Not completed 
Frank Cvitan 21/09/2023 16:55
John  Daw 22/09/2023 16:42
Tony Dean 21/09/2023 12:33
Catherine Ehrhardt Not completed 
Russ Fishwick JP 26/09/2023 9:08
Moira Girando JP Not completed 
Patrick Hall 20/09/2023 17:57
Logan Howlett JP 20/09/2023 17:58
Paul Kelly 26/09/2023 17:26 
David Lagan Not completed 
Peter Long 26/09/2023 11:56
Chris Mitchell JP Not completed
Chris Pavlovich 21/09/2023 14:25
Les Price 25/09/2023 22:11
Michelle Rich 26/09/2023 10:07
Helen Sadler  20/09/2023 20:05
Ken Seymour Not completed
Stephen Strange 26/09/2023 12:23
Doug Thompson Not completed

Responses 

(12) Endorse the Recommendation: Mayor Logan Howlett JP, Cr Helen Sadler, Mayor Patrick Hall, 
President Cr Tony Dean, President Cr Chris Pavlovich, Cr Frank Cvitan, Cr John Daw, Cr Russ 
Fishwick, Mayor Carol Adams OAM, President Cr Michelle Rich, Mayor Ruth Butterfield, Cr Paul Kelly 

(5) Endorse the Recommendation subject to comment below: Cr Les Price, President Cr Phil Blight, 
President Cr Laurene Bonza, Mayor Peter Long, President Cr Stephen Strange 

(0) Do not endorse 
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Comments 

Cr Les Price  
I am supportive of the recommendation however, the State has again put WALGA and other 
industry sectors in a situation of having to review, collaborate and discuss with members, and 
then approve a submission within tight timeframes. The responsibility for this does rest with the 
State and the manner in which it handled the ACHA 2021, it’s subsequent repealing and the 
re-instating of the 1972 Act with new and modified Regulations. I understand the bill is going 
through Parliament and some matters which my have been of concern for WALGA have already 
been debated. The issue of dealing with ‘Mythical’ signifIcance does create a degree of 
uncertainty for Local Governments and there needs for the framework to specifically identify 
such significance to give certainty to proponents undertaking due diligence and carrying out 
works. To expect proponents to always wonder if there is significance is unreasonable and 
therefore, DPLH identification and precise mapping is essential.  

President Cr Phil Blight 
Section 62 of the 1972 act defies the presumption of innocence. I endorse the submission only 
if section 62 of the 1972 act is amended to place the onus of proof of a breach of the act on the 
prosecution. As written currently, one has to prove innocence which is untenable. The 
presumption of innocence is a fundamental principle of the criminal justice system in Australia. 
It holds that every person accused of a crime is assumed to be innocent until proven guilty 
beyond a reasonable doubt “Aboriginal Heritage Act 1972 Enforcement Part VIl s. 62 Special 
defence of lack of knowledge In proceedings for an offence against this Act it is a defence for 
the person charged to prove that he did not know and could not reasonably be expected to have 
known, that the place or object to which the charge relates was a place or object to which this 
Act applies.” 

President Cr Laurene Bonza 
Given the short turnaround time for comment on this important legislation, and the fact that part 
of that time fell over a long weekend, during school holidays, there has been no additional 
response from the Goldfields Esperance Zone. However, this submission is endorsed as a 
starting point for further consultation and discussion on how the new/old Act will look. 

Mayor Peter Long 
There are issues which we in the Pilbara would like to highlight: Section 40 of the 1972 Act notes 
Aboriginal cultural material is that which is of sacred, ritual or ceremonial importance; of 
anthropological, archaeological, ethnographical or other special national or local interest; or of 
outstanding aesthetic value. Intangible sites or non-physical manifestations are of sacred or 
ritual importance but cannot be known unless these are marked on a map for people to see. 
Some of these intangible sites Aboriginal people do not wish to have placed on a map for a 
variety of reasons which must be respected. However, landowners who inadvertently disturb 
such a site need to be protected from legal action. Section 62 of the Act is relevant here and 
must be changed from having to prove innocence – not how our legal system works – to requiring 
the Governor to prove the offence. Finally, the whole purpose of revising the Act was due to a 
mining company destroying a cave which had enormous historical and cultural value and which 
was done with the full approval of the State Government. The mining industry is the foundation 
of our State's economy and everyone gains from its work, but the fundamental issue is not 
whether a farmer may disturb a site on his land when he digs a farm dam, but the system of 
approvals which allows destruction of huge swathes of land known to have major significance to 
Aboriginal people. 



6 

President Cr Stephen Strange 
I agree with the previous comments, there is still no real understanding of the act itself and 
hastily formed amendments. 

Secretariat Comment 
All comments are noted. 

The submission has been revised to include the following recommendation in relation to the 
Consultation Policy: 

The framework needs to clearly state the required due diligence processes expected for each 

approval pathway as they relate to ‘special defence of lack of knowledge’ under section 62 of 

the AH Act 1972. 



26 September 2023 

via email:  Anthony.kannis@dplh.wa.gov.au

Mr Anthony Kannis 
Director General 
Department of Planning, Lands and Heritage 
140 William Street 
PERTH WA 6000 

Dear Mr Kannis 

Aboriginal Heritage Legislation Amendment and Repeal Bill, Regulations, 
Consultation Policy and Section 18 Guideline – WALGA Comments

Thank you for the opportunity to provide feedback on the Aboriginal Heritage Legislation and 
Repeal Bill 2023, associated Regulations, Consultation Policy and Section 18 Guideline.

The Western Australian Local Government Association (WALGA) is the united voice of Local 
Government in Western Australia. The Association is an independent, membership-based 
organisation representing and supporting the work and interests of 139 Local Governments in 
Western Australia, comprising 1,222 Elected Members and approximately 22,600 Local 
Government employees, as well as over 2 million constituents of Local Governments in 
Western Australia. 

Western Australian Local Governments vary greatly in: 

 size, ranging from less than 1.5 to over 370,000 square kilometres, 
 population, from 79 people to more than 220,000 people, 
 the number of staff employed, from less than 10 to over 1000, 
 in revenue received, which in 2019-20 ranged from just over $2 million to just over 

$225 million. 

As land managers and land use planning decision-makers, Local Government plays an 
important role in many activities that have the potential to impact Aboriginal cultural heritage. 
Local Government is the third largest applicant for approvals under the Aboriginal Heritage 
Act 1972 (AH Act 1972), after the mining industry and State Government.  Local Government 
also acknowledges the role of Aboriginal people as community members, residents, 
ratepayers, and Elected Members in local communities. 

These comments were endorsed by WALGA State Council on 26 September 2023. Due to 
the short timeframe provided by the Department for consultation and feedback, WALGA has 
not had the opportunity to consult widely with the sector. This feedback is based on WALGA’s 
Advocacy Position on Aboriginal Heritage, previous sector consultations and resultant 
submissions on the Aboriginal Cultural Heritage Act 2021 (ACH Act 2021), and the advice of 
WALGA’s Local Government Aboriginal Heritage Reference Group. 
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Advocacy Position on Aboriginal Heritage 

The key principles from WALGA’s Advocacy Position Statement 3.1.4 Aboriginal Cultural 
Heritage relating to the legislative and operational framework for the protection of Aboriginal 
heritage are: 

 The legislation balances the need to protect Aboriginal cultural heritage with the 
requirement for Local Government to undertake activities in a timely and affordable 
manner; 

 The implementation and ongoing operation of the legislative system for the protection 
of Aboriginal cultural heritage is adequately resourced to ensure that all parties have 
the capacity, capability and resources to discharge their statutory obligations; 

 Support is provided to Local Governments to ensure that they have the resources, 
capacity and capability to comply with a complex legislative framework;  

 Local Governments have the ability to deliver essential infrastructure works and 
emergency activities efficiently and effectively in order to maintain public safety; and 

 The various Prescribed Body Corporates (PBCs) be required to actively seek out local 
regional members to be included in the consultation and decision making process. 

WALGA Comments 

Aboriginal Heritage Legislation Amendment and Repeal Bill 2023

Amendments to the AH Act 1972 introduced through the Bill primarily relate to: 
 Introducing a modern definition of Native Title Party that extends the right of review to 

Prescribed Bodies Corporate and registered claimants regardless of whether native 
title has been extinguished or surrendered (eg South West Native Title Settlement 
area). 

 New definitions of approved determination, claim area and determination area to 
ensure that a native title party can be identified for all land. 

 Amendments in relation to section 18 consents in order to: 
o Enable them to be suspended in whole or part; 
o Deal with changes in ownership of land; and  
o Provide for a 14 day notification period to advise the Minister of change of 

ownership of land. 
 Amendments that support the transfer of section 18 consents including amending a 

section 18 consent having regard to the new owner and whether the original consent 
and conditions are still appropriate; revoke a section 18 consent if requested by a new 
owner; and publication of amendments to consents within 28 days. 

No comment  

Aboriginal Heritage Amendment Regulations 2023 

These Regulations amend the Aboriginal Heritage Regulations 1974 by setting timeframes 
with respect to section 18 notices and approvals as follows: 

 70 days for the Aboriginal Cultural Heritage Committee (Committee) to make a 
recommendation to the Minister; 

 One extension of up to 30 days where further time is required for the Committee to 
make a recommendation to the Minister; 

 14 days for the landowner to provide further information to the Committee as 
requested; 
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 28 days for the Ministers decision, or such longer time as is practicable after receiving 
the Committee’s recommendation; 

 21 days for landowner to notify the Minister of new information about an Aboriginal 
site; 

 28 days for Minister to make a decision regarding new information, or such longer time 
as is practicable; 

 28 days within which to exercise a right of review to the State Administrative Tribunal 
(SAT); 

 The President of SAT may, in a particular case, extend the time limit if required; 
 14 days for the Premier to direct SAT to refer a matter to him for determination; 
 28 days to provide submissions to the Premier, or such longer period as approved by 

the Premier; and 
 The Premier must make a decision within 28 days. 

Comment 

WALGA welcomes the prescribed timelines provided which will enable efficient resolution of 
decisions pertaining to Local Government community infrastructure projects. 

The Regulations also make provision for the constitution of the Committee with respect to 
membership, appointment, conflicts of interest, voting and meeting procedures. The 
Committee may determine its own procedures.  

It will be necessary for the Committee to meet regularly to ensure that section 18 notices and 
approvals are considered within the required timeframes.   

Aboriginal Heritage (Transitional Provisions) Regulations 2023

The Aboriginal Heritage (Transitional Provisions) Regulations 2023 address a range of 
transitional matters, including: 

 Ensuring Local Aboriginal Cultural Heritage Services can recover fees for services they 
provided before repeal day; 

 Transitioning permits to section 18 notices or consents; 
 Transitioning management plans to section 18 notices or consents; 
 Protected Area Orders; 
 Aboriginal ancestral remains and secret or sacred objects; and 
 Transfer of the information and documents on the Aboriginal Cultural Heritage 

Directory to a register under section 38 of the Aboriginal Heritage Act 1972. 

Comment   

WALGA welcomes the clarity provided for the transition of permits applied for or approved 
under the ACH Act 2021. The classification of permits under section 18(2) or 18(3)(a) provides 
for an efficient and clear transition to the amended AH Act 1972 for critical projects already in 
development or commenced. 

Aboriginal Heritage (Fees) Regulations 2023  

These Regulations make provision for the payment of relevant fees for section 16 and section 
18 applications.   
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Commercial and government proponents are required to pay a $250 application fee and 
$5,096 multiplied by the number of proposed investigation sites.  Individuals, small business 
and not for profit organisations are required to pay a $250 application fee only. 

The CEO may, on a case by case basis, refund, reduce or waive, in whole or in part, a fee 
paid or payable, if the CEO considers it appropriate to do so. 

Comment   

DPLH has previously advised that Local Government would not be subject to the $5096 
investigation per site fee for non-commercial activities. This is not reflected in the draft 
regulations.  

Part 1, r.3 of the Fees Regulations includes a definition of a government proponent as an 
entity listed in Schedule 1 of the Public Sector Management Act 1994 (Item 15) (other than in 
items 1 to 4 and 6 to 10). Local Government is included in this Schedule at 15 and 15A. As 
currently drafted, Local Government, as a government proponent, would be subject to the 
investigation per site fee for section 16 Part 2, r.4(1)(b) and section 18 r.5(1)(b) applications 
for all activities.  

WALGA reiterates its position that Local Government should not be subject to the investigation 
site fee. This should be explicit in the Fee Regulations.  

Local Governments generate revenue from property rates, government grants, fees and 
charges, fines enforcement and investment activities. The benefit of a broad-based revenue 
structure is to offset the expenditures inherent in managing Local Government activities and 
service provision, reduce borrowings and, ultimately, minimise reliance on property rates as a 
source of revenue. This is evidenced by the statutory rate setting statement in the Annual 
Budget, where the rates are calculated to meet the shortfall in the difference between revenue 
and expenditure.     

With this formula in mind, the consequence of imposing variable fees on Local Government is 
that property rates will need to increase or services decrease to absorb additional expenditure 
costs. Of the 139 Local Governments in Western Australia, many have limited rate bases.  
In 2017-18, 79 Local Governments had rates revenue of under $5 million per annum, with 35 
of them earning less than $2 million per annum.  Many Local Governments can only access 
additional funds to pay for increased costs of undertaking activities by increasing rates levied 
upon ratepayers or reducing services.  

This problem is related to the increasing reliance of local communities for their Local 
Government to provide any ever-broadening scope of services, whether or not such services 
should be delivered by another tier of Government.  

When Local Governments are involved in revenue generating activities, the first intent is to 
recover the cost of providing the associated service (i.e. regional airport operations) and 
secondly to reserve funds in a specified account for future repair and renewal of the activity. 
Revenue is rarely returned to the Local Government’s municipal fund as clear profit on an 
operating or investing activity.  
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Local Government is akin to the non-profit sector in all but name and does not operate on a 
commercial basis. Local Government is prohibited by statute from forming or participating in 
a corporate structure1. Local Government also shares the distinctive characteristic of the  
not-for-profit sector in that profits/revenues generated must be allocated toward the purpose 
of the organisation (i.e the rate setting statement) and not be distributed to the personal gain 
or other benefit of particular people.     

Recommendation 

WALGAs support of the Fees Regulations is conditional upon excluding Local Government 
from the per site investigation fee for all activities.  

Accordingly, WALGA seeks an amendment to the definition of ‘government proponent’ under 
Regulation 3 of the Aboriginal Heritage (Fees) Regulations 2023 as emphasised below:  

‘government proponent - 
(a) means – 

(i) a department or organisation as those terms are defined in the Public 
Sector Management Act 1994 section 3(1); or 

(ii) a department or organisation as those terms are defined in the Public 
Sector Management Act 1994 Schedule 1 (other than in items 1 to 4 
and, 6 to 10 and 15 to 15A)’  

Consultation Policy 

The draft Consultation Policy outlines the Government’s expectation for genuine consultation 
to be undertaken with Aboriginal people prior to a proponent submitting a section 18 notice.  
The Policy encourages standards of good practice when consulting with Aboriginal people and 
provides examples of supporting documentation to provide with a section 18 notice 
(correspondence between parties, presentations, meeting minutes, Aboriginal heritage survey 
reports). 

DPLH will continue to undertake a procedural fairness check with the traditional owners as 
part of the assessment of notice, a practice that has been undertaken for many years. 

In deciding whether to grant consent, the Minister is required to have regard to the general 
interest of the community, with special consideration being given to the interests of the relevant 
Aboriginal people affected. 

Comment   

Clarification of expectations with respect to the use of a ‘consultation framework’ is sought.  
The framework needs to clearly state the required due diligence processes expected for each 
approval pathway as they relate to ‘special defence of lack of knowledge’ under section 62 of 
the AH Act 1972. 

Section 18 Guideline (Aboriginal Heritage Act 1972 Guidelines) 

1 Section 3.60 of Local Government Act 1995
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The draft Guidelines have been developed to provide guidance to landowners when their 
proposed land use requires a section 18 consent. The Guidelines include: 

 Explanation of the role of DPLH, Committee and Minister in the section 18 process; 
 Definition of an Aboriginal site; 
 Explanation of how sites are assessed by the Committee; 
 The recommended steps for a landowner and what information is required for a section 

18 notice; and 
 Guidance for when a landowner becomes aware of new information about an 

Aboriginal site on land the subject of a section 18 consent. 

Comment 

WALGA welcomes the development of a policy and guideline that supports consultation 
between proponents and Traditional Owners with respect to section 18 applications.  

Feedback from the sector is that the Aboriginal Heritage Risk Matrix which was attached as 
Schedule 2 to the previous Aboriginal Heritage Due Diligence Guidelines was a very useful 
tool for assessing likelihood of risk to Aboriginal heritage from various activities and 
determining the appropriate application pathway.  WALGA recommends the policy and 
guideline includes a risk matrix to assist proponents. 

The Local Government sector continues to seek further guidance on the requirements with 
respect to Regulation 10 consents. Regulation 10 of the AH Act 1972 requires written consent  

from the Minister or the Registrar to undertake activities on land to which the Regulations 
apply, including to ‘dig any hole or otherwise disturb the surface of the ground, or remove or 
disturb any stone, soil, sand, rock, or gravel, or any other natural object’. Many regular 
infrastructure maintenance and development activities undertaken by Local Government are 
captured by Regulation 10, for example developing and maintaining paths and signage along 
waterways (including the Swan River), that are registered Aboriginal heritage sites.  

To ensure that routine and regular maintenance activities can be undertaken in a timely 
manner, it is important that the Regulation 10 approvals are provided in a timely manner. 
Guiding materials for Regulation 10s, including information about the process, timeframes and 
consultation requirements should be developed in consultation with the Local Government 
sector.   

Summary of recommendations 

Note: these include recommendations made in previous submissions that have not been 
responded to: 

1. Local Government be exempt from the $5096 per site investigation fee for all activities. 

To give effect to this the definition of ‘government proponent’ under Regulation 3 of the 
Aboriginal Heritage (Fees) Regulations 2023 be amended as emphasised below:  

‘government proponent - 
(b) means – 

(iii) a department or organisation as those terms are defined in the Public 
Sector Management Act 1994 section 3(1); or 
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(iv) a department or organisation as those terms are defined in the Public 
Sector Management Act 1994 Schedule 1 (other than in items 1 to 4 
and, 6 to 10 and 15 to 15A)’  

2. The Consultation Policy provide further guidance as to the ‘consultation framework’ 
referred to. The framework needs to clearly state the required due diligence processes 
expected for each approval pathway as they relate to ‘special defence of lack of 
knowledge’ under section 62 of the AH Act 1972. 

3. Policy guidance in relation to Regulation 10 consents, including process, timeframes, 
consultation and due diligence requirements be developed in consultation with the Local 
Government sector.  

4. The development of a user-friendly digital interface assessment tool, linked to the 
Aboriginal Heritage Directory, for recording due diligence and making relevant 
applications, supported through the provision of training.  

5. That State Government agencies collaborate to develop a process map outlining the step-
by-step process for applying for approvals under heritage, environmental and water 
legislation, and consider whether a streamlined approval process can be developed to 
reduce duplication.  

6. DPLH develop general community and small-scale property developers advice and 
guidance materials that Local Governments can share and distribute, as well as an 
appropriate Advice Note that Local Government can include on development and 
subdivision approvals.  

7. DPLH develop a ‘Local Government Guide to Aboriginal Heritage’ to guide Local 
Governments through the required processes under the AH Act 1972 as amended.  

8. Clarification is sought on the Government’s view on the desirability of Local Government 
entering standard heritage agreements such as the Noongar Standard Heritage 
Agreement for Local Government.  

For enquiries, please contact Nicole Matthews, Executive Manager, Policy at 
nmatthews@walga.asn.au or 9213 2039.  

Yours sincerely 

Tony Brown  
Executive Director Member Services  

mailto:nmatthews@walga.asn.au

