[bookmark: _Toc57673339][bookmark: _Hlk103619171]Procurement Form (Design & Construct)
[Drafting Note: This template should be used where a Contractor is to be engaged to carry out both design and construction for a project. For construct only (without design), please use the Construct-Only template.
While this template has been drafted for use in local government projects, it is recommended that legal advice is sought as to whether this template is suitable for a specific project and whether any amendments are required.]
[bookmark: _Toc57673340]Part A
This Member Contract for Works is made pursuant to the Panel Agreement dated [Insert date] with agreement number [insert agreement number] (Panel Agreement) between:
[bookmark: _Ref103619183]Western Australian Local Government Association
ABN: 28 126 945 127 (WALGA)
	and
[bookmark: _Ref103619184][Insert Contractor’s name and details] (Contractor)
Procurement Form Number: [Insert Procurement Form Number]
Member: [Insert description of Member, including full name and ABN of member. For clarity, the Member is the Principal and not WALGA.]
It is agreed as follows:
0. [bookmark: _Ref103619185]WALGA and the Contractor entered into the Panel Agreement;
0. [bookmark: _Ref103619186]under the Panel Agreement, the Member is entitled to enter into individual contracts with the Contractor for the performance of the Services up until expiry of the term of the Panel Agreement by executing a Procurement Form;
0. [bookmark: _Ref32397198]by executing the Procurement Form, the Member and the Contractor are entering into a contract for the performance of the Services described in this Procurement Form, formed pursuant to the terms of, but separate from, the Panel Agreement. The Member Contract comprises:
[bookmark: _Ref103619187]the terms and conditions of this Procurement Form, including any schedules, annexures or attachments to this Procurement Form; and
[bookmark: _Ref103619188]the Member Contract Conditions (Design & Construct) as set out in Part D of this Procurement Form;
[bookmark: _Ref103619189]if there is any inconsistency between the documents referred to in paragraph (c), the documents will prevail in the order of precedence set out in paragraph (c) of this Procurement Form;
[bookmark: _Ref103619190]any term which is not defined in this Procurement Form has the meaning given to it in the Panel Agreement;
[bookmark: _Ref103619191]the Contractor represents and warrants to the Member that the execution of this Procurement Form has been properly authorised; and
[bookmark: _Ref103619192]for clarity, additional purported ‘Member Contracts’ may not be issued pursuant to this Member Contract.
[Drafting Note: Insert preferred execution block for Member at the end of this Part A. We recommend that the Contractor execute under s 127 of the Corporations Act 2001 (Cth).]
	
	Contractor

	
	Executed by
[Insert Contractor]
in accordance with section 127 of the Corporations Act 2001 (Cth) by
	

	sign here ►
	
	sign here ►
	

	
	Company Secretary/Director
	
	Director

	print name
	
	print name
	



	

	
	




	
Draft
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Part B
Procurement Form Details
	
	Ref
	Item
	Detail

	1 
	
	Panel Agreement Number
	PSP012

	2 
	
	Date of Request for Services
	[Insert]
[Drafting Note: This is the date on which the Member issues a request to the Contractor for the provision of “Deliverables”, pursuant to clause 4.3 of the Panel Agreement.] 

	3 
	
	Procurement Form Number and Title
	[Insert]

	4 [bookmark: _Ref103870024]
	35
	Party notice details
	Principal

	5 
	
	
	Name:
	[Insert]

	6 
	
	
	ABN:
	[Insert]

	7 
	
	
	Address:
	[Insert]

	8 
	
	
	Attention:
	[Insert]

	9 
	
	
	Phone:
	[Insert]

	10 
	
	
	Email:
	[Insert]

	11 
	
	
	Contractor

	12 
	
	
	Name:
	[Insert]

	13 
	
	
	ABN:
	[Insert]

	14 
	
	
	Address:
	[Insert]

	15 
	
	
	Attention:
	[Insert]

	16 
	
	
	Phone:
	[Insert]

	17 
	
	
	Email:
	[Insert]

	18 [bookmark: _Ref103787034]
	1.1
	Project
	[Insert]

	19 [bookmark: _Ref103787021]
	1.1
	Principal Maximum Liability Amount
	$[Insert] ($ or % of Contract Price)

	20 [bookmark: _Ref103786607]
	1.1
	Contractor Maximum Liability Amount
	$[Insert] ($ or % of Contract Price)

	21 [bookmark: _Ref103786631]
	1.1
	Contractor’s Design Obligations
	[Insert all tasks necessary to design and specify the Works.]

	22 [bookmark: _Ref103852511]
	1.1
	Liquidated Damages rate
	$ [Insert] (per day of delay)
[Drafting Note: Include a genuine pre-estimate of the likely loss incurred by the Principal per day if the Contractor fails to achieve Completion by the Date for Completion. 
If LDs do not apply to a specific Contract, state “general damages” are to apply. Do not insert “zero” or “nil”.]

	[bookmark: _Ref103786885]
	1.1
	Liquidated Damages Cap
	[Insert the maximum amount of the Contractor’s liability for Liquidated Damages under the Contract.]

	23 [bookmark: _Ref103786970]
	1.1
	Preliminary Design
	[Insert preliminary design documents.]

	24 [bookmark: _Ref103701638]
	1.1
	Project Requirements
	As set out in Part C of the Procurement Form.
[Specify whether Preliminary Design is included.]
As part of the Project Requirements, the following plans form part of the Project Requirements (cross, where applicable): 
☒ Work Health and Safety Management Plan;
☐ Pandemic Management Plan; and
☐ Other (specify): [Insert].

	25 [bookmark: _Ref103787149]
	1.1
	Site
	[Insert details of Site, including referring to location of Site plan.]

	26 [bookmark: _Ref103787130]
	1.8
	Separable Portions
	Portion of Works:
	[Insert]

	27 
	
	
	Date for Completion:
	[Insert]

	28 
	
	
	Respective amounts for Liquidated Damages and delay damages (all calculated pro-rata according to the ratio of the Principal’s valuation of the Separable Portion to the Contract Price):
	[Insert]
[Drafting Note: In respect of each portion of the Works included in a Separable Portion, this sets out the way in which the LDs and delay damages are broken down in respect of each Separable Portion. This can be expressed as a percentage for each Separable Portion, as an example.]
[Drafting Note: Where the information to be set out in this Item 14 is voluminous (for e.g. if there are many Separable Portions), we recommend that this information is inserted in the Project Requirements. If this approach is adopted, please ensure that the details required in this Item explicitly cross-reference their inclusion in the Project Requirements.]

	29 [bookmark: _Ref103786530]
	2.2
	Conditions Precedent
	[Insert]

	30 [bookmark: _Ref103786998]
	3.4
	Principal Supplied Items
	[Insert materials or equipment supplied by the Principal.]

	31 [bookmark: _Ref103786357]
	3.8
	Reliance Information
	[Insert list of documents, if any]

	32 [bookmark: _Ref103786489]
	5.1
	Performance Securities required?
	Works Security:
	One bank guarantee for [insert]% of the Contract Price.

	33 
	
	
	Defects Liability Security:
	One bank guarantee for [insert]% of the Contract Price.

	34 
	
	
	Retention Monies:
	[Yes] / [No]
[Insert amount of retention to be withheld in each payment claim, as a percentage of the Contract Price – such as 10%]
[Insert cap on retention under the Contract, as a percentage of the Contract Price – such as 10%]

	35 
	
	
	Advance Payment Security:
	[Insert]

	36 [bookmark: _Ref103844747]
	5.6
	Adjustment of the initial amount of Performance Securities
	(a)	Initial increase in Contract Price: [Insert] %
(b)	Subsequent increases in the adjusted Contract Price at (a): [Insert]%
[Drafting Note: Indicate the % increase of the Contract Price requiring the Contractor to provide adjusted bank guarantees.]

	37 [bookmark: _Ref103786572]
	5.9
	Parent Company Guarantee?
	Is a Parent Company Guarantee required?
	[Yes] / [No]

	38 
	
	
	If required, details of the Contractor Guarantor:
	[Insert]

	39 [bookmark: _Ref103846286]
	6.1(a)
	Principal Documents
	[Insert list of documents to be supplied by the Principal and number of copies.]

	40 [bookmark: _Ref103786680]
	6.2(a)
	Contractor’s Documents
	[Insert list documents to be supplied by the Contractor.]

	41 [bookmark: _Ref103846422]
	6.3(b)
	Operations and Maintenance Manuals
	[Yes] / [No]

	42 [bookmark: _Ref103846648]
	7.1(b)(1)
	Permitted Subcontract value
	$[Insert the value of subcontract that does not require the Principal’s consent]

	43 [bookmark: _Ref103846663]
	7.1(b)(2)
	Approved Subcontractor
	[Insert details of proposed Subcontractor and the relevant Work to be subcontracted]

	44 [bookmark: _Ref103847080]
	7.3
	Novation value consent threshold
	$[Insert aggregate value of Work]

	45 [bookmark: _Ref103786842]
	7.6
	Key Personnel
	[Insert details of Key Personnel and roles]

	46 [bookmark: _Ref103786785]
	18.2
	Defects Liability Period
	[Insert] months from 4:00pm on the Date of Completion.

	47 [bookmark: _Ref103853522]
	18.3
	Defects Liability Period for Remedial Work
	[Insert] months from the date of the Principal’s acceptance of the Remedial Work.

	48 [bookmark: _Ref103852285]
	12.7(d)
	Daily limit on delay costs
	[Insert]

	49 [bookmark: _Ref103786707]
	12.1(b)
	Date for Completion
	[Insert]

	50 [bookmark: _Ref103787218]
	19.1(a)
	Contract Price
	[Insert]

	51 [bookmark: _Ref103853874]
	19.2(b)(2)
	Profit and attendance margin
	[insert margin to be applied to any Provisional Amount Excess]%

	52 [bookmark: _Ref113276867]
	19.3
	Basis of payment
	[Schedule of rates] / [Lump sum]
[Schedule of rates and Lump sum]

	53 [bookmark: _Ref103786917]
	19.3(b)
	Milestone Events
	[Insert Milestone Events if Contract is a lump sum.]

	54 [bookmark: _Ref103786904]
	19.3(b)
	Milestone Amounts
	[Insert Milestone Amounts if Contract is a lump sum.]

	55 
	23(d)
	Insurance
	[Insert any insurances the Contractor is required to take out for the Works (if any) in addition to any insurances under the Panel Agreement. If none, insert “Not applicable”] 
[Drafting Note: Current insurance levels under the Panel Agreement for the Contractor can be viewed in VendorPanel.]
[Drafting Note: The Panel Agreement does not require the Contractor to provide Contract Works Insurance. Member to consider, on a case-by-case basis, the Contractor providing Contract Works Insurance. Member to consider, otherwise, whether the Member provides this insurance coverage for the Works.]
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Part C
Project Requirements
[For each Procurement Form, describe the Principal’s written requirements for the Works, including:
· the stated purpose for which the Works are intended;
· the Principal’s specification in relation to materials and/or methodology to be used and specific standards to be met;
· the Principal’s design, timing and cost objectives for the Works; and
· where stated in Item 12, the plans and a Preliminary Design (if applicable).]
[Drafting Note: The Project Requirements must, in terms of the plans, as set out in Item 12, including as a minimum the obligation on the Contractor to prepare the Work Health and Safety Management Plan, and the Pandemic Management Plan (where required).]
[Drafting Note: This template has not been prepared to be used in the context of a costs-plus commercial model. If a cost-plus commercial model is preferred, the Member should seek legal advice in relation to additional drafting required in the context of such a model.]

	


	
	



Draft
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Part D
Member Contract Conditions (Design & Construct)
Table of contents
1	Definitions and interpretation	1
1.1	Definitions	1
1.2	Interpretation	20
1.3	Business Day	21
1.4	Rights and obligations of more than one person	21
1.5	Inconsistencies	21
1.6	Language	22
1.7	Early works	22
1.8	Separable Portions	22
2	Commencement	23
2.1	Commencement of provisions	23
2.2	Conditions Precedent	23
3	Performance of Work	23
3.1	Contractor’s warranties	23
3.2	Warranties unaffected	24
3.3	Contractor to provide all things required for performance	25
3.4	Resources and other items provided by the Principal	26
3.5	Contractor and Contractor Personnel to comply with certain standards and requirements	26
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3.7	No reliance	28
3.8	Reliance Information	28
3.9	Risks associated with Work	28
3.10	Meetings	28
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3.13	Actions to be taken by Principal	29
4	Principal Representative and Contractor Representative	30
4.1	Principal Representative	30
4.2	Contractor Representative	30
5	Security for performance	31
5.1	Provision of Performance Securities	31
5.2	Requirements for Performance Securities	31
5.3	Recourse	31
5.4	Replacement of Performance Securities	32
5.5	Release of Performance Securities	32
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1. [bookmark: _Toc53747997][bookmark: _Toc53748154][bookmark: _Toc53747998][bookmark: _Toc53748155][bookmark: _Toc53747999][bookmark: _Toc53748156][bookmark: _Toc53748000][bookmark: _Toc53748157][bookmark: _Toc53748001][bookmark: _Toc53748158][bookmark: _Toc53748011][bookmark: _Toc53748168][bookmark: _Toc53748014][bookmark: _Toc53748171][bookmark: _Toc53748015][bookmark: _Toc53748172][bookmark: _Toc53748041][bookmark: _Toc53748198][bookmark: _Toc53748042][bookmark: _Toc53748199][bookmark: _Toc53748043][bookmark: _Toc53748200][bookmark: _Ref103619207][bookmark: _Ref103620514][bookmark: _Ref103621007][bookmark: _Toc103871505][bookmark: _Toc114656622][bookmark: _Toc296601687][bookmark: _Ref53597646][bookmark: _Ref53597964][bookmark: _Ref53597965]Definitions and interpretation
[bookmark: _Ref103619208][bookmark: _Ref103621419][bookmark: _Toc103871506][bookmark: _Toc114656623]Definitions
The meanings of the terms used in the Contract are set out below.
	Term
	Meaning

	ABCHR Obligations
	the Contractor’s Anti-Bribery, Anti-Corruption and Human Rights obligations set out in clauses 31.1(b) and 31.1(c).

	Acceleration Order
	a written direction given by the Principal to accelerate or re-sequence Work which expressly states it is an acceleration order under clause 13.3.

	Advance Payment Security 
	the Performance Security as detailed in clause 5 and Item 18.

	Approval
	approvals, authorisations, licences, exemptions, visas, permits, consents, clearances, registrations, certifications, waivers or requirements of Law or a Government Agency.

	Approved Financial Institution
	a bank which:
1. [bookmark: _Ref103619209]is registered and conducting business in Australia, with a local branch in Western Australia;
[bookmark: _Ref103619210]is regulated by the Australian Prudential Regulation Authority; and 
[bookmark: _Ref103619211]has a long term Standard & Poor’s credit rating of at least A- (or equivalent rating with another recognised international rating agency).

	Artefacts
	fossils, human remains, artefacts, valuable minerals and other things of scientific, geological, historical or archaeological significance or Aboriginal origin.

	As Built Drawings 
	the drawings and other information to be created by the Contractor which details the manner in which the Works have been constructed.

	As For Construction Drawings
	the documents, drawings and other information to be created by the Contractor which detail the manner in which the Works are to be constructed, including shop drawings.

	Associated Parties
	has the meaning given in clause 31.1(c).

	BBSY Rate
	for a period:
1. [bookmark: _Ref103619212]the average bid rate displayed on the Reuters screen BBSY page at or about 10:30am (AEST) on the day the payment was due for a term closest to that period; or
[bookmark: _Ref103619213]if that rate ceases to be published, any substantially equivalent rate that replaces it. 

	Business Day
	a day that is not a Saturday, Sunday, a public holiday in the place where the Principal has its head office, or 27 28, 29, 30 or 31 December.

	Change of Control
	any change in the capacity to control the financial and operating policies, or management, of the Contractor.

	Claim
	any claim, demand, action or proceeding of any nature whatsoever, whether actual or threatened, including a claim by the Contractor for: 
1. [bookmark: _Ref103619214]an adjustment to the Contract Price; 
[bookmark: _Ref103619215]payment of an amount in addition to the Contract Price; 
[bookmark: _Ref103619216]suspension of, or relief from, an obligation under the Contract;
[bookmark: _Ref103619217]any direction of the Principal’s Representative under the Contract; or 
[bookmark: _Ref103619218]an extension of time to the Date for Completion.

	Commencement Date
	the date on which all Conditions Precedent have been satisfied or waived in accordance with clause 2.2, or if no Conditions Precedent are specified, then the Contract Date. 

	Compensation Event
	any of the following, in each case, except to the extent caused by the Contractor, the Contractor Personnel or a Defect:
1. [bookmark: _Ref103619219]a breach of the Contract by the Principal;
1. [bookmark: _Ref103619220]a negligent act or omission of the Principal or the Principal Personnel;
[bookmark: _Ref103619222]a Variation Directed by the Principal pursuant to a Variation Notice (other than a Variation Directed by the Principal for the Contractor’s convenience or to overcome a Defect, or a Variation the subject of a Variation Notice where the adjustment to the Date for Completion has been agreed by the parties prior to the relevant Variation Notice being given); 
[bookmark: _Ref103619223]the performance of an inspection or test Directed under clause 15.1 which the Principal is required to pay for under clause 15.2(b);
[bookmark: _Ref103619224]Excluded Contamination;
[bookmark: _Ref103619225]an Excluded Artefact; 
[bookmark: _Ref103619226]a Native Title Claim in respect of the Site or any part of it; and
[bookmark: _Ref103619227]an inaccuracy in the Reliance Information.

	Completion
	the stage in the carrying out and completion of the Works when: 
1. [bookmark: _Ref103619228]the Works are complete in accordance with the Contract except for Minor Defects;
[bookmark: _Ref103619229]those Completion Tests, inspections and commissioning required by the Contract to have been carried out and passed before the Works reach ‘Completion’ have been carried out and passed;
[bookmark: _Ref103619230]all training in respect of the Works has been provided by the Contractor as required by the Project Requirements;
[bookmark: _Ref103619231]any Documents, Approvals or other information required under the Contract or the Project Requirements, or which, in the Principal’s opinion, are essential for the use, operation and maintenance of the Works have been supplied (including the As Built Drawings correspondence and records which outline any requirements of Government Agencies that apply to the Works, any executed and completed transfer of warranties and guarantees in a form acceptable to the Principal for any part of the Works completed by a Subcontractor or for the supply of any Materials and Equipment); and
[bookmark: _Ref103619232]any other matter or condition required by the Contract to be achieved or satisfied prior to Completion has been achieved or satisfied,
and Complete has a corresponding meaning.

	Completion Certificate
	a certificate issued by the Principal under clause 17.4 evidencing the Date of Completion.

	Completed Milestone Events
	has the meaning given in clause 19.3(b)(1).

	Completion Notice
	has the meaning given in clause 17.1.

	Completion Tests
	the tests necessary to confirm whether the Works have reached Completion pursuant to clause 16.1.

	Conditions Precedent
	the conditions precedent set out in Item 15.

	Confidential Information
	in relation to a Party, is any information (in any form) which is disclosed or made available by or on behalf of that Party to the other Party during or in connection with the negotiation or performance of the Contract that is:
1. [bookmark: _Ref103619233]expressly provided or made available on a confidential basis; 
[bookmark: _Ref103619234]relates to a Party’s business, assets or affairs; or
[bookmark: _Ref103619235]could reasonably be expected to have been provided or made available on a confidential basis,
but excluding information which is:
[bookmark: _Ref103619236]in the public domain, other than due to a breach of confidentiality; or
[bookmark: _Ref103619237]lawfully obtained by the receiving Party from a different source in circumstances which do not impose a duty of confidence.
The terms of the Contract are deemed to be Confidential Information of both Parties.

	Construction Plant
	the equipment, facilities, appliances, machinery, tools, scaffolding and other tangible property (including fuel, spare parts and consumables) supplied, leased or hired that the Contractor or its Subcontractors are required to use in the carrying out of (but that does not form part of) the Works. 

	Construction Program
	the program prepared by the Contractor and approved (or otherwise) by the Principal under clause 9.2 and, where updated and approved in writing by the Principal in accordance with clause 9.3(b), the latest updated Construction Program.

	Contamination
	the presence of a substance (whether solid, liquid or gas) in the Environment: 
1. [bookmark: _Ref103619243]at a concentration above that normally present in the Environment in the same locality; and
[bookmark: _Ref103619244]which creates a risk of harm to human health or any other aspect of the Environment,
and Contaminate has a corresponding meaning.

	Contract
	the agreement formed between the Parties regarding the performance of the Works by:
1. with respect to the Works, either:
· the relevant Procurement Form; or
· the details in VendorPanel; and
the Design & Construct Contract Conditions.

	Contract Date
	the date on which the Contract is executed by the last Party to do so.

	Contract Price
	the amount set out in Item 32 payable to the Contractor in respect of the Works calculated as follows:
1. [bookmark: _Ref103619245]where Schedule 1 sets out a lump sum, the lump sum; 
[bookmark: _Ref103619246]where Schedule 1 refers to a schedule of rates, the amount ascertained by adding the products of the rates and the corresponding quantities in the schedule of rates; or
[bookmark: _Ref103619247]where Schedule 1 refers to both a lump sum amounts and schedule of rates, the aggregate of the lump sum amounts specified in Schedule 1 and the amount ascertained by addition the product of the rates and the corresponding quantities in the schedule of rates,
as adjusted only in accordance with clause 19.1(b)(2).

	Contractor
	the Party defined as the “Contractor” in the Procurement Form.

	Contractor Event of Default
	has the meaning given in clause 27.1.

	Contractor Guarantor
	the person or entity specified in Item 20.

	Contractor IP
	any Intellectual Property of the Contractor (or Intellectual Property licensed to the Contractor by a Third Party) which:
1. [bookmark: _Ref103619248]is in existence before the Contract Date or comes into existence after the Contract Date other than in connection with the Contract or the Works; and
[bookmark: _Ref103619249]the Contractor makes available, contributes, brings to, or uses in connection with the Contract,
but excludes the Project IP.

	Contractor Maximum Liability Amount
	the amount in Item 7.

	Contractor Personnel
	1. any Related Body Corporate of the Contractor;
68 any Subcontractor; and
69 any officer, employee or agent of the Contractor or a person referred to in paragraph 1 or 2 of this definition and includes the Key Personnel.

	Contractor Representative
	the person appointed by the Contractor as its duly authorised representative with respect to the Contract pursuant to clause 4.2.

	Contractor’s Design Obligations 
	the tasks listed in Item 8, and, in addition:
1. [bookmark: _Ref103619250]all tasks necessary to design and specify the Works required by the Contract;
[bookmark: _Ref103619251]preparation of the Design Documents; and
1. [bookmark: _Ref103619252]if required by Item 11, development of the Preliminary Design.

	Contractor’s Documents
	the documents listed in Item 22, including all documents developed by the Contractor and necessary for the performance of the Works to be supplied by the Contractor to the Principal under the Contract and includes the Construction Program, Design Documents, As For Construction Drawings, As Built Drawings, Work Health and Safety Management Plan and the Operations and Maintenance Manuals.

	Corrupt Act
	has the meaning given in clause 31.1(c).

	COVID-19
	the coronavirus disease identified by the World Health Organisation on 11 February 2020 as COVID-19 and declared a pandemic by the World Health Organisation on 11 March 2020, and includes any and each mutation, variant or strain of the virus that causes the disease.

	Date for Completion
	the date set out in Item 31, as may be extended in accordance with the Contract.

	Date of Completion
	the date evidenced in the Completion Certificate as the date upon which Completion was reached.

	Default Interest Rate
	the BBSY Rate plus 2% per annum.

	Defect
	any defect, material error or deficiency in the performance of the Work or any part or aspect of the Works that are not in compliance with the Contract, and includes any:
1. [bookmark: _Ref103619256]error, deficiency, omission, non-conformity, fault, failure, malfunction, irregularity or other defect in the Works;
[bookmark: _Ref103619257]workmanship or materials incorporated in the Works not being of the standard or quality required under the Contract; or
[bookmark: _Ref103619258]Works not meeting the standards or specifications required under the Contract.

	Defects Liability Period
	a ‘Defects Liability Period’ under clauses 18.2 or 18.3.
The last Defects Liability Period for a part or parts of the Work is the last Defects Liability Period to expire which applies to that part or parts.
The last Defects Liability Period for the Work is the last Defects Liability Period to expire which applies to any part of the Work.

	Defects Liability Security
	one of the Performance Securities as detailed in clause 5 and Item 18.

	Delay Event
	has the meaning given in clause 12.2.

	Design & Construct Contract Conditions
	this document called “Member Contract Conditions (Design & Construct)”.

	Design Document
	the drawings, specifications, documents and other information, samples, models, patterns and the like required by the Contract or reasonably required by the Principal and created (and including, where the context so requires, those to be created by the Contractor) for the construction of the Works.

	Direction
	includes agreement, approval, assessment, authorisation, certificate, decision, demand, determination, explanation, instruction, notice, order, permission, rejection, request or requirement, and Direct and Directed have corresponding meanings.

	Dispute
	a difference, dispute or issue arising at any time between the Parties arising out of, or in connection with, the Contract (and including any question regarding the existence, validity or termination of the Contract). A reference to a Dispute which is partly resolved, refers to the unresolved part of the Dispute.

	Dispute Notice
	has the meaning given in clause 34.1(b).

	Document
	includes, as appropriate, a technical document, Design Document, manual, operating system and record, including any documents forming part of the Contract.

	Environment
	has the same meaning as that term has under the Environmental Protection Act 1986 (WA) and Environmental has a corresponding meaning.

	Environmental Laws
	all Laws in relation to the Environment, including the Environmental Protection Act 1986 (WA).

	Environmental Requirements
	the requirements set out in the Project Requirements and any of the following related to the protection of the Environment, land use, planning, pollution, Contamination and the handling or disposal of substances:
1. [bookmark: _Ref103619259]Legislative Requirements; and
1. [bookmark: _Ref103619260]Directions, notices and the like issued in accordance with any Legislative Requirement.

	Excepted Risks
	any of the following, in each case, except to the extent caused by the Contractor, a Contractor Personnel or a Defect:
1. [bookmark: _Ref103619261]any negligent act or omission of the Principal or Principal Personnel;
[bookmark: _Ref103619262]war, invasion, acts of foreign enemies, hostilities (whether war be declared or not), act of terrorism, civil war, rebellion, revolution, insurrection or military or usurped power, martial law or confiscation by order of any government or public authority; and
[bookmark: _Ref103619263]ionising radiations or contamination by radioactivity from any nuclear fuel or nuclear waste resulting from the combustion of nuclear fuel.

	Excluded Artefacts
	Artefacts at the Site to the extent that, at the Contract Date: 
1. [bookmark: _Ref103619264]the Contractor was not aware of the Artefact; and 
1. [bookmark: _Ref103619265]the Artefact could not reasonably have been anticipated by an experienced and skilled contractor having complied with clause 10.1(b).

	Excluded Contamination
	Contamination at the Site not caused by the Contractor or the Contractor Personnel to the extent that, at the Contract Date: 
1. [bookmark: _Ref103619266]the Contractor was not aware of the Contamination; and
1. [bookmark: _Ref103619267]the Contamination could not reasonably have been anticipated by an experienced and skilled contractor having complied with clause 10.1(b).

	Excluded Loss
	1. [bookmark: _Ref103619238]loss of use, production or business;
[bookmark: _Ref103619239]loss of profit or anticipated profit or revenue;
[bookmark: _Ref103619240]loss of opportunity; 
[bookmark: _Ref103619241][bookmark: _Ref103619242]any failure to realised anticipated savings; or
loss of goodwill or damage to reputation.

	Existing Works
	the existing buildings, structures, utilities and infrastructure on the Site.

	Final Completion 
	when the Principal determines that the Contractor has: 
1. [bookmark: _Ref103619268]rectified all Defects notified prior to the date that is 10 Business Days after the expiry of the Defects Liability Period; and
1. [bookmark: _Ref103619269]provided to the Principal any Documents or information that may be listed in the Project Requirements or otherwise required under the Contract.

	Final Completion Certificate 
	a certificate identified as such and issued by the Principal under clause 17.7(c) certifying that Final Completion has been achieved. 

	Final Completion Date 
	1. [bookmark: _Ref103619270]the date certified by the Principal in a Final Completion Certificate issued under clause 17.7(c) to be the date on which Final Completion was achieved; or
1. [bookmark: _Ref103619271]where another date is determined in any Dispute resolution in accordance with the Contract, or litigation as the date upon which Final Completion was reached, that other date.

	Final Payment Claim 
	a payment claim issued in accordance with clause 17.8.

	Final Payment Schedule
	the schedule referred to in clause 17.9.

	Force Majeure Event
	any of the following events occurring, in respect of paragraph 1 only, at the Site, and in respect of paragraphs 2 to 5, in Australia:
1. [bookmark: _Ref103619272]act of God, including cyclone, flood, earthquake, tsunami and bushfire;
[bookmark: _Ref103619273]subject to clause 30.3, epidemic, pandemic, or quarantine by order of any Government Agency;
[bookmark: _Ref103619274]war, invasion, act of foreign enemies, hostilities (whether war is declared or not), civil war, act of terrorism, rebellion, riot, revolution, insurrection, martial law or confiscation by order of any Government Agency;
[bookmark: _Ref103619275]ionising radiations or contamination by radioactivity from nuclear fuel or nuclear waste resulting from the combustion of nuclear fuel; and
[bookmark: _Ref103619276]industrial action or dispute which results in an Australia wide stoppage that has not arisen by reason of, or in connection with, events in any way connected with the Work or the affected Party or any of its Personnel,
in each case, to the extent it:
[bookmark: _Ref103619277]was not caused by an act or omission of the affected Party or any of its Personnel;
[bookmark: _Ref103619278]was beyond the reasonable control of the affected Party and its Personnel; and
[bookmark: _Ref103619280]could not have been avoided or overcome by the affected Party or any of its Personnel taking reasonable precautions or steps.

	Good Industry Practice
	1. [bookmark: _Ref103619289]the exercise of that degree of skill, diligence, prudence and foresight that reasonably would be expected from a reputable and prudent contractor in performing work similar in nature, size, scope and complexity to the Works and under conditions comparable to those applicable to the Works;
[bookmark: _Ref103619290]the practices and compliance with applicable standards and codes, being the standards and codes specified in the Contract or, if the Contract does not specify the applicable standards and codes, those standards and codes as would ordinarily be applied by a principal in the circumstances; and
[bookmark: _Ref103619291]compliance with applicable Legislative Requirements.

	Government Agency
	any government or governmental, local governmental, semi-governmental, judicial, quasi-judicial or administrative entity, agency, department, commission, authority or Minister in Western Australia or the Commonwealth of Australia.

	Gross Negligence
	a negligent act or omission resulting from a conscious or reckless disregard or indifference.

	GST
	has the meaning given in section 195-1 of the GST Act.

	GST Act
	A New Tax System (Goods and Services Tax) Act 1999 (Cth) and any other act, ordinance, regulation, public binding ruling or subordinate legislation relating to the imposition of GST.

	Human Rights
	1. [bookmark: _Ref103619292]the internationally recognised principles relating to human rights as defined in the UN Guiding Principles on Business and Human Rights; and
1. [bookmark: _Ref103619293]the principles relating to human rights under applicable Law.

	Incident
	any occurrence or event that has resulted in, or has the potential to result in adverse consequences to people, property, the Environment, reputation or production or a combination of these, including:
1. [bookmark: _Ref103619294]deviations from the Principal’s health, safety and environmental Policies and Guidelines; and
1. [bookmark: _Ref103619295]non-compliances with relevant health, safety and environmental Legislative Requirements and any public complaint regarding the Contractor and relating to its provisions of the Works.

	Insolvency Event
	any of the following:
1. [bookmark: _Ref103619296]a 'controller' (as defined in the Corporations Act 2001 (Cth)), manager, trustee, receiver, receiver and manager, administrator or similar officer is appointed in respect of a body corporate or any asset of a body corporate;
[bookmark: _Ref103619297]a liquidator or provisional liquidator is appointed in respect of a body corporate;
[bookmark: _Ref103619298]any application is made to a court for an order, a court makes an order, a meeting is convened or a resolution is passed, for the purpose of:
appointing a person referred to in paragraph 1 or 2 of this definition;
winding up or de-registering a body corporate; or
proposing or implementing a scheme of arrangement,
other than an application which is withdrawn, dismissed or set aside within 15 Business Days after it is made;
[bookmark: _Ref103619299]a body corporate enters into, resolves to enter into or proposes a reorganisation, moratorium or other form of administration involving, an arrangement, composition or compromise with, or assignment for the benefit of, its creditors generally or any class of them, other than for the purposes of a reconstruction or amalgamation while solvent;
[bookmark: _Ref103619300]a body corporate becomes, states in writing that it is or is deemed under any Legislative Requirement to be, insolvent or unable to pay its debts as and when they fall due; and
[bookmark: _Ref103619301]any act is done or event occurs which, under any applicable Legislative Requirement from time to time in any jurisdiction, has an analogous or similar effect to any act or event described in paragraphs 1 to 5 of this definition, including bankruptcy of an individual.

	Insurances
	the insurances which the Contractor is required to obtain under the Panel Agreement.

	Intellectual Property
	all intellectual and industrial property rights, including trade marks, copyright (including future copyright), Moral Rights, inventions, patents, designs, circuits and other eligible layouts, database rights, and other intellectual property rights as defined in Article 2 of the Convention Establishing the World Intellectual Property Organisation dated 14 July 1967 (as amended from time to time), including any application or right to apply for registration of any of these rights.

	Item
	an item of Part B of the Procurement Form.

	Key Personnel
	the personnel specified in Item 27, as replaced in accordance with clauses 7.6(b) or 7.6(c).

	Latent Conditions
	has the meaning in clause 10.11(a).

	Law
	all laws, statutes, ordinances, rules, regulations, by-laws, decrees, orders and the like, and any industrial instruments and any binding determination of an industrial body, whether of governmental or other authority or agency having jurisdiction over the Parties or any of them, or the Works, and which are or may become applicable. 

	Legislative Requirement
	1. [bookmark: _Ref103619307]Laws;
[bookmark: _Ref103619308]Approvals; and
[bookmark: _Ref103619309]fees, levies and charges payable in connection with the foregoing and otherwise in connection with the Works including all training payments and levies.

	Liquidated Damages
	the liquidated damages payable pursuant to clause 14.

	Liquidated Damages Amount
	has the meaning in clause 14(a).

	Liquidated Damages Cap
	the amount specified in Item 10.

	Loss
	any liability, cost, expense, loss, personal injury (including illness), death or damage, amounts payable on a Claim (whether or not the Claim is successful), legal costs and disbursements on a full indemnity basis.

	Materials and Equipment
	all materials, goods, parts, equipment, hardware, software and any other items which are used in and form part of the Works.

	Milestone Amount
	if the Contract Price is a lump sum, the milestone amounts set out in Item 36.

	Milestone Event
	if the Contract Price is a lump sum, the milestone events set out in Item 35.

	Minor Defects
	Defects, which:
1. [bookmark: _Ref103619310]do not prevent the Works from being reasonably capable of being used for the intended purpose; 
[bookmark: _Ref103619311]the Principal determines the Contractor has reasonable grounds for not promptly rectifying; and
[bookmark: _Ref103619312]the rectification of which will not prejudice the convenient use of the Works.

	Moral Rights
	has the meaning given in the Copyright Act 1968 (Cth).

	Native Title Claim
	any claim or application for a determination of native title under the Native Title Act 1993 (Cth).

	Notifiable Incident
	any act, event or circumstance which occurs in connection with the performance of the Works which: 
1. is required by the Work Health and Safety Requirements or Environmental Requirements (or both) to be notified to a regulator; or
1. results in, could have resulted in or still has the potential to result in, a serious injury to a person or the Environment.

	Operations and Maintenance Manuals 
	the manuals to be prepared by the Contractor in accordance with clause 6.3(b) for the operation, maintenance and repair of the Works.

	Pandemic Management Plan
	the pandemic management plan for the Work, as required under the Project Requirements.

	Panel Agreement
	the agreement between WALGA and the Contractor, regarding the panel pursuant to which the Contractor is performing the Works for the Principal.

	Parent Company Guarantee
	the parent company guarantee that the Contractor Guarantor is required to provide to the Principal in accordance with clause 5.9.

	Party
	the Principal or the Contractor (together the Parties).

	Performance Securities
	the performance securities described in Item 18, including the Works Security, Defects Liability Security and the Advance Payment Security, and any replacement securities required under clause 5.4.

	Personnel
	the Contractor Personnel or the Principal Personnel, as the context requires.

	Policies and Guidelines
	the policies and guidelines of the Principal:
1. [bookmark: _Ref103619313]set out in Schedule 5;
[bookmark: _Ref103619314]available on the Principal's website; or
[bookmark: _Ref103619315]provided by the Principal to the Contractor in any format (including hard copy, pdf, via email, or stored on a storage device),
as amended and varied from time to time.

	PPS Act
	the Personal Property Securities Act 2009 (Cth) and any regulations under it.

	Preliminary Design
	the Documents listed in Item 11.

	Principal
	the Party defined as the “Principal” in the Procurement Form, being an entity within the definition of “Member” (as that term is defined in the Panel Agreement).

	Principal Contractor
	1. “principal contractor” or similar term as defined in Work Health and Safety Legislation; or
1. where “principal contractor” or similar term is not defined in Work Health and Safety Legislation, the entity that performs a role similar to the role of “principal contractor” within the meaning of the Work Health and Safety Act 2020 (WA).

	Principal Event of Default
	has the meaning given in clause 27.4.

	Principal IP
	any Intellectual Property of the Principal (or licensed to the Principal by a Third Party) which the Principal makes available, contributes, brings to or uses in connection with the Contract.

	Principal Personnel
	1. [bookmark: _Ref103619316]a Related Body Corporate of the Principal;
[bookmark: _Ref103619317]any contractor, supplier, or consultant of the Principal; and
[bookmark: _Ref103619318]any officer, employee, or agent of the Principal or a person referred to in paragraphs 1 or 2 of this definition,
1. excluding the Contractor or any Contractor Personnel.

	Principal Representative
	the person appointed by the Principal as its duly authorised representative with respect to the Contract pursuant to clause 4.1.

	Principal Supplied Items
	the materials or equipment supplied by or on behalf of the Principal as specified in Item 16 (if any).

	Principal Maximum Liability Amount
	the amount in Item 6.

	Project
	has the meaning given in Item 5.

	Project IP
	has the meaning given in clause 24.2(a).

	Procurement Form
	as appropriate:
1. the form of that title, order or requisition issued by the Principal to the Contractor from time to time, which provides for the specifics, execution and creation of the Contract for the performance of the Works; or
1. where a Contract is to be created in VendorPanel, the specifics contained on that system, by reference to the Works, necessary for a Contract to be created.

	Project Requirements 
	the Principal’s written requirements for the Works set out in Part C of the Procurement Form (including any of the documents stated in Item 12) which:
1. [bookmark: _Ref103619319]may include the stated purpose for which the Works are intended;
[bookmark: _Ref103619320]may include the Principal’s specification in relation to materials and methodology (or both) to be used and specific standards to be met;
[bookmark: _Ref103619321]may include the Principal’s design, timing and cost objectives for the Works; and
[bookmark: _Ref103619322]where stated in Item 12, will include a Preliminary Design.

	Provisional Amount Excess
	has the meaning given in clause 19.2(b)(2).

	Provisional Sum Item
	has the meaning given in clause 19.2(a).

	Public Official
	any:
1. [bookmark: _Ref103619323]individual who is employed by or acting on behalf of a Government Agency, government-controlled entity, wholly or partially-owned government entity, or public international organisation; 
[bookmark: _Ref103619324]political party, party official or candidate; 
[bookmark: _Ref103619325]individual who holds or performs the duties of an appointment, office or position created by custom or convention; or 
[bookmark: _Ref103619326]individual who holds themselves out to be the authorised intermediary of any person specified in paragraphs 1, 2 or 3 above.

	Related Activities
	the activities of public or private utilities, statutory and other relevant authorities and others (including other contractors) who may be engaged on or in the vicinity of the Site or who are on or carry out work on or in the vicinity of the Site.

	Related Bodies Corporate
	has the meaning given in the Corporations Act 2001 (Cth).

	Relevant Requirements
	has the meaning given in clause 31.1(b)(1).

	Relevant Security Interest
	any security interest held by the Principal in any part of the Work, any Materials and Equipment or any personal property provided to the Contractor by the Principal, or otherwise arising out of or in connection with the Contract or the performance of it.

	Reliance Information
	the documents listed in Item 17.

	Remedial Work
	all work associated with the rectification of a Defect, at the Contractor’s sole cost and risk, and includes all necessary replacement of the Works (including packing, transportation to or from the Site or the manufacturing location, investigation, redesign and re-testing as required) to ensure that the Works comply with the Contract. 

	Retention Monies
	is defined in clause 5.10(a).

	Security of Payment Act
	the Building and Construction Industry (Security of Payment) Act 2021 (WA).

	Separable Portion
	as set out in clause 1.8, and as particularised in Item 14 or as otherwise Directed by the Principal.

	Services
	any service or item of infrastructure, including water, electricity, gas, fuel, telephone, drainage, sewerage, fibre optic cable and electronic communications services.

	Site
	the lands and other places to be made available to the Contractor by the Principal for the purpose of the Contract, being those lands and places more particularly described in Item 13.

	Site Conditions
	the physical conditions and characteristics at, under and above the Site and its surroundings, including:
1. [bookmark: _Ref103619327]weather, wind climate, air quality and other atmospheric conditions and characteristics;
[bookmark: _Ref103619328]topography, water, erosion and other ground surface conditions and characteristics;
[bookmark: _Ref103619329]rock, soil, ground water and other geotechnical, geological and sub-surface conditions and characteristics;
[bookmark: _Ref103619330]conditions and characteristics which affect the transmission of noise;
[bookmark: _Ref103619331]flora, fauna and other biological and ecological conditions and characteristics;
[bookmark: _Ref103619332]buildings, structures, services, utilities and other man-made structures; and
[bookmark: _Ref103619333]the occupation and use of land,
but does not include Latent Conditions.

	Subcontract
	any subcontract for the performance of any part of the Works that the Contractor enters into with a Subcontractor. 

	Subcontractor
	any company or person to whom the Contractor has engaged as an independent contractor to perform any part of the Works, and includes a trade contractor, consultant, supplier, vendor or a subcontractor of any tier and the employees, agents and invitees of such parties. 

	Sustainability Objectives
	has the meaning given in clause 8(a).

	Tax
	any present or future tax, royalty, levy, impost, deduction, assessment, charge, excise, fee, withholding or duty of any nature imposed, assessed, charged, levied or collected by any Government Agency or other body authorised by Legislative Requirements, and Taxation has a corresponding meaning.

	Tax Invoice
	any document or record treated by the Commissioner of Taxation as a tax invoice or as a document entitling a recipient to an input tax credit.

	Third Party
	any person not being the Principal, Principal Personnel, the Contractor or Contractor Personnel.

	Variation
	any addition, omission, substitution or change to the scope of, or requirements for, the Work set out in the Contract, but does not include:
1. [bookmark: _Ref103619334]a direction by the Principal or the Principal’s Representative to clarify the Work, or require the performance of the Work in accordance with the Contract; or
1. [bookmark: _Ref103619335]measures implemented in accordance with clause 28.

	Variation Notice
	a notice issued by the Principal Directing the Contractor to carry out a Variation requested by the Principal.

	Variation Quotation
	a quotation from the Contractor which sets out the Contractor’s additional costs or savings and the effect (if any) on the Construction Program for performing a Variation.

	VendorPanel
	WALGA’s online quotation, compliance and contract management system, as updated from time to time, which includes the system formerly branded as “eQuotes”.

	WALGA
	the Western Australian Local Government Association (ABN 28 126 945 127) of 170 Railway Parade, West Leederville, in the State of Western Australia.

	Work Health and Safety Management Plan
	the ‘Work Health and Safety Management Plan’ for the Work required by the Principal’s Project Requirements.

	Work Health and Safety Requirements 
	the requirements set out in the Contract relating to work health and safety, and any of the following related to work health and safety or dangerous goods:
1. Legislative Requirements;
the National Standard for Construction Work, codes of practice, Australian Standards and compliance codes;
directions, notices and the like issued by any Government Agency or in accordance with any Legislative Requirements;
any such matters of which the Contractor has been informed by the Principal, orally or in writing; and
any relevant Policies and Guidelines,
and, for clarity, includes the Work Health and Safety Act 2020 (WA) and the Work Health and Safety (General) Regulations 2022 (WA).

	Works
	the work and activities undertaken or to be undertaken in the Contractor’s performance of the Contract, including:
1. [bookmark: _Ref103619341]the performance of Remedial Work; and
[bookmark: _Ref103619342]the provision of Materials and Equipment, and any ancillary works and services as stated or reasonably inferred from the Contract,
as described in Part C of the Procurement Form and as may be modified by Variations.

	Works Security 
	one of the Performance Securities as detailed in clause 5 and Item 18.


[bookmark: _Ref103619343][bookmark: _Toc103871507][bookmark: _Toc114656624]Interpretation
In the Contract, unless the context requires otherwise:
[bookmark: _Ref103619344]headings and bold type are for convenience only and do not affect the interpretation of the Contract;
[bookmark: _Ref103619345]the singular includes the plural and the plural includes the singular;
[bookmark: _Ref103619346]words of any gender include all genders;
[bookmark: _Ref103619347]other parts of speech and grammatical forms of a word or phrase defined in the Contract have a corresponding meaning;
[bookmark: _Ref103619348]an expression importing a person includes any company, partnership, joint venture, association, corporation or other body corporate and any Government Agency, as well as an individual;
[bookmark: _Ref103619349]a reference to a clause, Party, Schedule, attachment or exhibit is a reference to a clause, Party, Schedule, attachment or exhibit of or to the Contract;
[bookmark: _Ref103619350]a reference to any legislation includes all delegated legislation made under it and amendments, consolidations, replacements or re enactments of any of the legislation;
[bookmark: _Ref103619351]a reference to a document includes all amendments, supplements, replacements or novations to or of that document;
[bookmark: _Ref103619352]a reference to a Party to a document includes that Party’s successors and permitted assignees;
[bookmark: _Ref103619353]a promise on the part of 2 or more persons binds them jointly and severally; 
[bookmark: _Ref103619354]a reference to an agreement other than the Contract includes a deed and any legally enforceable undertaking, agreement, arrangement or understanding, whether or not in writing;
[bookmark: _Ref103619355]specifying anything after the words “includes”, “including” or “for example” or any similar expression does not limit what else is included unless there is express wording to the contrary;
[bookmark: _Ref103619356]Part 1F of the Civil Liability Act 2002 (WA) does not apply to the Contract;
[bookmark: _Ref103619357]a reference to ‘$’, ‘AUD’ or ‘dollars’ is to Australian dollars, unless stated otherwise; 
[bookmark: _Ref103619358]a reference to a ‘day’, ‘month’ and ‘year’ is a reference to a calendar day, month and year (respectively); 
[bookmark: _Ref103619359]a reference to time is to local time in Perth, Western Australia, unless stated otherwise; 
[bookmark: _Ref103619360]no provision of the Contract will be construed adversely to a Party because that Party was responsible for the preparation of the Contract or that provision; and
[bookmark: _Ref103619361]a reference to a body, other than a Party to the Contract (including an institute, association or authority), whether statutory or not:
[bookmark: _Ref103619362]which ceases to exist; or
[bookmark: _Ref103619363]whose powers or functions are transferred to another body,
is a reference to the body which replaces it or which substantially succeeds to its powers or functions.
[bookmark: _Ref103619364][bookmark: _Toc103871508][bookmark: _Toc114656625]Business Day
Where the day on or by which any payment under the Contract is to be made is not a Business Day, that payment must be made on or by the next Business Day.
[bookmark: _Ref103619365][bookmark: _Toc103871509][bookmark: _Toc114656626]Rights and obligations of more than one person
Where a Party consists of more than one person, unless the context otherwise requires:
[bookmark: _Ref103619366]the Party’s obligations under the Contract bind each person jointly and severally;
[bookmark: _Ref103619367]the Party’s rights under the Contract benefit each person jointly; and
[bookmark: _Ref103619368]a reference to the Party is a reference to each person separately and any 2 or more of them together, for example: 
[bookmark: _Ref103619369]a representation, warranty or undertaking given by the Party relates to each person separately and any 2 or more of them together; and
[bookmark: _Ref103619370]an act or omission of a Party includes an act or omission taken or made by each person separately and any 2 or more of them together. 
[bookmark: _Ref103619381][bookmark: _Toc103871511][bookmark: _Toc114656627]Inconsistencies
[bookmark: _Ref103619382]The following principles (in descending order of precedence) apply to any inconsistencies, ambiguities and discrepancies in or between the documents forming the Contract:
[bookmark: _Ref103619383]where the inconsistency, ambiguity or discrepancy is between figured and scaled dimensions, the figured dimension applies (unless obviously incorrect);
[bookmark: _Ref103619384]where the inconsistency, ambiguity or discrepancy relates to the quality or standard required by the Contract, the higher quality or standard applies; and
[bookmark: _Ref103619385]where the inconsistency, ambiguity or discrepancy is between documents forming the Contract, the order of precedence set out in Procurement Form applies.
[bookmark: _Ref103619386]Each Party must promptly notify the other Party if it becomes aware of any inconsistency, ambiguity or discrepancy in or between the documents forming the Contract.
[bookmark: _Ref103619387]Where an inconsistency, ambiguity or discrepancy is not resolved under clause 1.5(a), the Principal must (acting reasonably) determine the interpretation that is the most consistent with the Parties’ intentions as ascertainable from the Contract and that interpretation will apply.
[bookmark: _Ref103619388][bookmark: _Toc103871512][bookmark: _Toc114656628]Language
Documents provided by the Parties or their representatives, and communications between the Parties or their representatives, under or in connection with the Contract must be in English.
[bookmark: _Ref103619389][bookmark: _Toc103871513][bookmark: _Toc114656629]Early works
On and from the Commencement Date, the Contract applies to any Works performed before the Commencement Date as if the Works were performed under the Contract. 
[bookmark: _Ref103619390][bookmark: _Ref103621469][bookmark: _Toc103871514][bookmark: _Toc114656630]Separable Portions
[bookmark: _Ref103619391]Separable Portions may be set out in the Contract or as Directed by the Principal. In respect of Separable Portions Directed by the Principal, such Direction must clearly identify for each, the:
[bookmark: _Ref103619392]portion of the Works;
[bookmark: _Ref103619393]Date for Completion; and
[bookmark: _Ref103619394]respective amounts for liquidated damages and delay damages (all calculated pro-rata according to the ratio of the Principal’s valuation of the Separable Portion to the Contract Price).
[bookmark: _Ref103619395]Each of the following definitions and clauses apply separately to each Separable Portion and references in those clauses to the Works is a reference to so much of the Works as is comprised in the relevant Separable Portion: 
[bookmark: _Ref103619396]the definitions of “Completion”, “Contract Price”, “Date for Completion”, “Date of Completion”, “Defect”, “Defects Liability Period”, “Liquidated Damages”, “Milestone Amounts” and “Milestone Events”;
[bookmark: _Ref103619398]clause 12 (Timing for completion of Works);
[bookmark: _Ref103619399]clause 14 (Liquidated Damages);
[bookmark: _Ref103619400]clause 15 (General testing and inspections);
[bookmark: _Ref103619401]clause 16 (Completion Tests);
[bookmark: _Ref103619402]clause 17 (Completion of Works);
[bookmark: _Ref103619403]clause 18 (Defects);
[bookmark: _Ref103619404]clause 19 (Contract Price);
[bookmark: _Ref103619405]clause 22.2 (Care of the Works); and
[bookmark: _Ref103619406]any definitions necessary for the interpretation of the above listed clauses. 
In the event of a conflict or inconsistency between Separable Portions set out in the Contract and Separable Portions Directed by the Principal, the Principal must (acting reasonably):
determine which of the Separable Portions is to have priority; or
Direct amendments to any, or all of, the Separable Portions.
[bookmark: _Ref103619407][bookmark: _Ref103620515][bookmark: _Toc103871515][bookmark: _Toc114656631]Commencement 
[bookmark: _Ref103619408][bookmark: _Toc103871516][bookmark: _Toc114656632]Commencement of provisions
[bookmark: _Ref103619409]Clauses 1, 2, 3.2(a), 3.7, 3.8, 4, 5, 7.1, 7.4(c), 7.6(b), 7.6(c), 7.6(d), 7.7(b), 7.7(c), 23, 24, 25, 26, 27, 29.1, 34, 35 and 36 come into full force and effect on the Contract Date.
[bookmark: _Ref103619410]Subject to clause 2.1(a), the Contract does not come into force or effect until the Commencement Date.
Subject to clause 29, the Contract continues in full force and effect notwithstanding the termination or expiry of the Panel Agreement.
[bookmark: _Ref103619411][bookmark: _Ref103621478][bookmark: _Toc103871517][bookmark: _Toc114656633]Conditions Precedent
[bookmark: _Ref103619412]The Contractor must ensure that the Conditions Precedent are satisfied within 20 Business Days of the Contract Date, unless a longer period is agreed in writing between the Parties.
[bookmark: _Ref103619413]The Principal may, at any time, waive one or more of the Conditions Precedent by written notice to the Contractor. 
[bookmark: _Ref103619414]If the Conditions Precedent are not satisfied or waived within the period specified in clause 2.2(a), the Principal may, before satisfaction or waiver of those conditions, terminate the Contract by giving notice to the Contractor.
[bookmark: _Ref103619415]If the Contract is terminated in accordance with 2.2(c), neither Party is entitled to make a Claim against the other Party as a result of that termination. However, the rights and obligations of the Parties which accrued before the date of termination are not excluded or reduced. 
[bookmark: _Ref103619416][bookmark: _Toc103871518][bookmark: _Toc114656634]Performance of Work
[bookmark: _Ref103619417][bookmark: _Toc103871519][bookmark: _Toc114656635]Contractor’s warranties
The Contractor warrants to the Principal that:
[bookmark: _Ref103619418]without limiting any other provision under the Contract, the Contractor possesses the commercial and technical competence of a reasonably competent contractor;
the Contractor and the Contractor Personnel are and at all times will be suitably qualified and experienced, and will perform the Works: 
[bookmark: _Ref103619419]in accordance with the Contract and Good Industry Practice; and
[bookmark: _Ref103619420]with a degree of professional skill, care and diligence expected of a contractor that is an expert in carrying out work of a nature similar to the Works; 
[bookmark: _Ref103619421]all materials that the Contractor uses or supplies as part of the Works are new and of merchantable quality and are free from defects in design, materials and workmanship;
[bookmark: _Ref103619422]it has examined and carefully checked any design objectives and Preliminary Design included in the Project Requirements and that such Preliminary Design is accurate, suitable, appropriate and adequate for the purpose stated in, or reasonably ascertainable from, the Project Requirements to enable the Contractor to perform the Works in accordance with the Contract;
[bookmark: _Ref103619423]it will carry out and complete the Contractor’s Design Obligations to accord with the Project Requirements, including ensuring that all design calculations, drawings, specifications and other Documents relating to engineering, design work, construction, commissioning works and the procurement of material supplied by the Contractor meet the Project Requirements; 
[bookmark: _Ref103619424]it will, as between the Principal and the Contractor, be solely responsible for, and assume all risk in relation to, the design of the whole of the Works, including the Preliminary Design and for any further design work (including any design undertaken during the tendering process and otherwise prior to the entry into the Contract), delays, cost increases, losses and expenses caused by or resulting from any deficiencies in the design, including, as appropriate, a technical document, Design Document, manual, operating system and record;
[bookmark: _Ref103619425]it will carry out and complete the Works in accordance with the Design Documents so that the Works, when completed, will:
[bookmark: _Ref103619426]be fit for their intended purpose as stated or reasonably inferred from the Contract; and
[bookmark: _Ref103619427]comply with all the requirements of the Contract (including the Project Requirements) and all Legislative Requirements; 
[bookmark: _Ref103619428]it is responsible for and bears all risk in connection with both the design and construction of the Works including the responsibility for the co-ordination, management and interface of the processes necessary to complete the design and construction of the Works in accordance with the Contract and overcoming any build-ability or constructability issues; and
[bookmark: _Ref103619429]it has made an appropriate and reasonable allowance in the Construction Program for:
[bookmark: _Ref103619430]the provision of relevant documentation referred to in clause 3.5(c), including considering and incorporating any comments from the Principal, and resubmitting the relevant documentation to the Principal; and
[bookmark: _Ref103619431]a Government Agency to provide its approval,
and that delay by any Government Agency will not entitle the Contractor to an extension to the Date for Completion under clause 12.2.
[bookmark: _Ref103619432][bookmark: _Toc103871520][bookmark: _Toc114656636]Warranties unaffected
[bookmark: _Ref103619433]The Contractor remains solely responsible for complying with all its obligations under the Contract and the Contractor’s obligations and warranties remain unaffected notwithstanding any one or more of the following: 
[bookmark: _Ref103619434]that design Work (including the Preliminary Design) has been carried out by or on behalf of the Principal and included in the Project Requirements;
[bookmark: _Ref103619435]any Variation;
[bookmark: _Ref103619436]any receipt, review, comment, rejection or expression of satisfaction or dissatisfaction by or on behalf of the Principal (or absence of such), whether under the Contract or otherwise in relation to:
[bookmark: _Ref103619437]the documents prepared or provided by the Contractor, including the Contractor’s Documents;
[bookmark: _Ref103619438]the design, materials, goods and methods of working used by the Contractor;
[bookmark: _Ref103619439]the performance of the Work or the way Work is performed; or
[bookmark: _Ref103619440]any of the Contractor’s selection of Subcontractors;
[bookmark: _Ref103619441]the Principal’s consent to subcontract under clause 7.1; 
[bookmark: _Ref103619442]any issuance of any certificate or authorisation by the Principal or any inspector; 
[bookmark: _Ref103619443]the issuance of any Approval;
[bookmark: _Ref103619444]the Contractor’s use of any information, design, goods, equipment or work methods prepared, provided or suggested by or on behalf of the Principal; or 
[bookmark: _Ref103619445]the presence or absence of the Principal Representative during the performance of any operation, tests or inspection.
[bookmark: _Ref103619446]No such act or omission will relieve the Contractor in any way from any of its obligations and liabilities under the Contract or at Law, nor imply acceptance by the Principal of any Defect and the Contractor must promptly rectify any part of the Works that fails to meet the requirements of the Contract.
[bookmark: _Ref103619447]The Contractor acknowledges that the Principal:
[bookmark: _Ref103619448]has relied on each of the warranties, acknowledgements, agreements and representations given in clauses 3.1 and 3.2; and
[bookmark: _Ref103619449]would not have entered into the Contract but for those warranties, acknowledgements, agreements and representations.
[bookmark: _Ref103619450][bookmark: _Toc103871521][bookmark: _Toc114656637]Contractor to provide all things required for performance
Except as otherwise specified in the Contract, the Contractor must provide or construct (or both, as applicable), as part of the Works, all things and services necessary for or incidental to the performance of the Works and the Contractor’s other obligations under the Contract, including all necessary:
[bookmark: _Ref103619451]labour, equipment, materials, software, services and utilities;
[bookmark: _Ref103619452]mobilisation, demobilisation and transport of labour;
[bookmark: _Ref103619453]Construction Plant, Materials and Equipment and other required items (other than Principal Supplied Items);
[bookmark: _Ref103619454]lay-down areas, workshops, storage areas, temporary stores, offices and other buildings or structures;
[bookmark: _Ref103619455]accommodation and lodging of the Contractor Personnel; 
[bookmark: _Ref103619456]fencing, lighting and guarding;
[bookmark: _Ref103619457]telephones, fire-fighting equipment and first aid equipment; and
[bookmark: _Ref103619458]other goods, services and facilities necessary for the Works,
and the cost of doing this is taken to be included in the Contract Price.
[bookmark: _Ref103619459][bookmark: _Ref103621490][bookmark: _Toc103871522][bookmark: _Toc114656638]Resources and other items provided by the Principal
[bookmark: _Ref103619460]If there are any Principal Supplied Items, the Principal will provide the Contractor with the Principal Supplied Items at the time specified in the Contract or, at the Principal’s option, at the subsequent later dates at which the Contractor advises the Principal that the Principal Supplied Items are actually needed by the Contractor for the performance of the Works. 
[bookmark: _Ref103619461]The Contractor must only use the Principal Supplied Items for the purposes of performing the Work, and comply with any terms and conditions in respect of the Principal Supplied Items notified to the Contractor. 
[bookmark: _Ref103619462]Upon delivery of any Principal Supplied Items, the Contractor must immediately perform a visual inspection for general conformity with the Contract requirements and must check the quantities of items received. 
[bookmark: _Ref103619463]The Contractor must immediately record and confirm in writing receipt of any Principal Supplied Items. The Contractor must immediately, and in any event no later than 5 Business Days after receipt, notify the Principal of any defects, default or shortage in Principal Supplied Items. If the Contractor fails to notify the Principal in accordance with this clause 3.4(d), then such Principal Supplied Items will be deemed to be free of defects, default or shortage. 
[bookmark: _Ref103619464]Upon delivery by the Principal, risk in Principal Supplied Items will pass to the Contractor. The Contractor must separately store, protect and maintain all Principal Supplied Items in good order and condition, including protection against all weather, hazards, water, humidity, sand, fire, theft, vandalism and the like.
[bookmark: _Ref103619465]The Contractor must:
[bookmark: _Ref103619466]clearly identify and mark all Principal Supplied Items as the property of the Principal; and
[bookmark: _Ref103619467]keep comprehensive records of all Principal Supplied Items. 
[bookmark: _Ref103619468]As between the Principal and the Contractor, title in the Principal Supplied Items remains with the Principal. 
[bookmark: _Ref103619469]Except to the extent used in the performance of, or incorporated into, the Works in accordance with the Contract, upon completion of the Works or if requested in writing by the Principal, the Contractor must return Principal Supplied Items to the Principal in the same condition as when the Contractor received them (fair wear and tear excepted).
[bookmark: _Ref103619470][bookmark: _Toc103871523][bookmark: _Toc114656639]Contractor and Contractor Personnel to comply with certain standards and requirements
The Contractor must ensure that in performing its obligations under the Contract, it:
[bookmark: _Ref103619471]has all of the necessary skills and training and holds all of the required qualifications, licences and visas to perform the Works in accordance with all applicable Laws and industry standards;
[bookmark: _Ref103619472]obtains any Approvals required for the performance of Works, including any Approvals set out in the Project Requirements;
[bookmark: _Ref103619473]gives reasonable assistance to the Principal in obtaining, maintaining and complying with any Approvals required to be obtained by the Principal, including the provision of any relevant documentation. Such assistance must be provided promptly, and as requested by the Principal;
[bookmark: _Ref103619474]complies with all Work Health and Safety Requirements and all applicable Legislative Requirements, including Environmental Laws, the Policies and Guidelines and any reasonable instructions given by the Principal;
[bookmark: _Ref103619475]does not interfere with the Principal's activities or the activities of any other person at the Site;
[bookmark: _Ref103619476]carries out and performs its obligations under the Contract in a safe manner in a way which does not prejudice safe working practices, safety and care of property or continuity of work;
[bookmark: _Ref103619477]maintains the Site and the Works in a safe, secure, clean and orderly manner having regard to the condition of the Site immediately before such entry;
[bookmark: _Ref103619478]regularly removes rubbish, refuse and surplus material from the Site;
[bookmark: _Ref103619479]provides all such information and assistance as the Principal reasonably requires; and
[bookmark: _Ref103619480]procures that the Contractor Personnel comply with the standards and requirements set out in this clause 3.5.
[bookmark: _Ref103619481][bookmark: _Toc103871524][bookmark: _Toc114656640]Non-compliant Work
[bookmark: _Ref103619482]The Principal may Direct the Contractor in writing to rectify, at its sole cost, any Work not performed in accordance with the Contract at any time prior to the issue of the Completion Certificate. The Principal’s Direction must identify the non-compliant Work.
[bookmark: _Ref103619483]The Principal may, after consulting with the Contractor, specify a reasonable time within which the Contractor must rectify the non-compliance by written notice to the Contractor.
[bookmark: _Ref103619484]The Contractor must comply with a Direction under clause 3.6(a) within:
[bookmark: _Ref103619485]where the Principal has specified a reasonable time under clause 3.6(b), that time; or
[bookmark: _Ref103619486]otherwise, a reasonable time. 
[bookmark: _Ref103619487]If the Contractor fails to rectify a non-compliance by the time required under clause 3.6(c), the Principal may, after giving the Contractor reasonable notice, have the non-compliance rectified.
[bookmark: _Ref103619488]The costs and expenses incurred by the Principal in having a non-compliance rectified will be a debt due and payable from the Contractor to the Principal 10 Business Days after the Principal provides an invoice and reasonable evidence of those costs and expenses. 
[bookmark: _Ref103619489]The Contractor must promptly notify the Principal in writing if it becomes aware of any Work not performed in accordance with the Contract.
[bookmark: _Ref103619490][bookmark: _Toc103871525][bookmark: _Toc114656641]No reliance
[bookmark: _Ref103619491]Subject to clause 3.8, the Principal makes no representation and gives no warranty regarding the documents and other information (in any form) provided or made available by or on behalf of it to the Contractor in connection with the negotiation or performance of the Contract, including the accuracy, completeness and adequacy of such documents and information. 
[bookmark: _Ref103619492]The Principal may not have verified such documents and information before providing them to the Contractor. The Contractor must review and check such documents and information provided to it before relying on them for the purposes of the Contract or the performance of it.
[bookmark: _Ref103619493]The Contractor warrants to the Principal that it has not relied on any such documents and information, including the accuracy, completeness and adequacy of them, for the purposes of entering into the Contract.
[bookmark: _Ref103619494][bookmark: _Ref103621500][bookmark: _Toc103871526][bookmark: _Toc114656642]Reliance Information
[bookmark: _Ref103619495]The Contractor is entitled to rely on the Reliance Information. 
[bookmark: _Ref103619496]The Contractor acknowledges that it remains responsible for interpreting and extrapolating the Reliance Information.
[bookmark: _Ref103619497]The Contractor must notify the Principal in writing of any inaccuracy in the Reliance Information as soon as practicable after becoming aware of the inaccuracy.
[bookmark: _Ref103619498][bookmark: _Toc103871527][bookmark: _Toc114656643]Risks associated with Work
Subject to the Contractor’s express rights under the Contract, the Contractor accepts all risks associated with its performance of the Contract, including the risks associated with:
[bookmark: _Ref103619499]the actual cost of performing the Works being greater than estimated;
[bookmark: _Ref103619500]the actual time required to perform the Works being greater than estimated;
[bookmark: _Ref103619501]changes to currency exchange rates; and
[bookmark: _Ref103619502]escalation of the cost of materials or labour.
[bookmark: _Ref103619503][bookmark: _Toc103871528][bookmark: _Toc114656644]Meetings 
If Directed by the Principal Representative, the Contractor must attend any meetings to discuss any aspects of the Works.
[bookmark: _Ref103619504][bookmark: _Toc103871529][bookmark: _Toc114656645]Manufacturer warranties
The Contractor must:
[bookmark: _Ref103619505]obtain warranties on commercially available terms for all Materials and Equipment from the manufacturers or suppliers of those Materials and Equipment; 
[bookmark: _Ref103619506]ensure that the benefit of those warranties are assignable to the Principal or its nominee; and
[bookmark: _Ref103619507]in the event of the earlier of the expiry or termination of the Contract, assign the benefit of those warranties to the Principal (or its nominee).
[bookmark: _Ref103619508][bookmark: _Toc103871530][bookmark: _Toc114656646]Coordination with Related Activities
[bookmark: _Ref103619509]In performing the Works, the Contractor must:
[bookmark: _Ref103619510]plan, coordinate, program, and integrate, the performance of the Works (including the work of Subcontractors) with the performance of the Related Activities;
[bookmark: _Ref103619511]ensure that the performance of the Work does not delay, disrupt or interfere with the performance of the Related Activities; and
[bookmark: _Ref103619512]not carry out the Works in a manner which may cause damage to the Existing Works or any Related Activities.
[bookmark: _Ref103619513]Without limiting clause 3.12(a), the Contractor must:
[bookmark: _Ref103619514]liaise, consult and cooperate with any others performing Related Activities;
[bookmark: _Ref103619515]identify aspects of the Work which have the potential to impact on the Related Activities;
[bookmark: _Ref103619516]coordinate, plan and program the performance of the Work to avoid or minimise any impacts on the performance of the Related Activities;
[bookmark: _Ref103619517]develop and implement systems and policies to avoid or minimise any impacts to the performance of the Related Activities;
[bookmark: _Ref103619518]notify the Principal in writing before performing Work which has the potential to impact on the performance of the Related Activities;
[bookmark: _Ref103619519]take all reasonable steps to protect the Work and Materials and Equipment from accidental damage caused by the Existing Works or performance of the Related Activities;
[bookmark: _Ref103619520]provide documents, information and assistance as reasonably requested by the Principal for the purposes of coordinating and interfacing the performance of the Related Activities with the performance of the Work; and
[bookmark: _Ref103619521]attend meetings with the Principal and those involved in performing the Related Activities as reasonably requested by the Principal or otherwise required to comply with this clause 3.12.
[bookmark: _Ref103619522][bookmark: _Toc103871531][bookmark: _Toc114656647]Actions to be taken by Principal
[bookmark: _Ref103619523]Where the Contractor is not responsible under the Contract for an action required for the performance of the Work and the Contract does not expressly state that the Principal is responsible for taking the action by a specified time, the Contractor must:
[bookmark: _Ref103619524]notify the Principal in writing that the action is required and the date the action is required to avoid any delay to the Date for Completion; and
[bookmark: _Ref103619525]keep the Principal informed regarding any change to the date the action is required to avoid a delay to the Date for Completion.
[bookmark: _Ref103619526]The Contractor must give notice and keep the Principal informed under clause 3.13(a) so that the Principal has a reasonable time to take the action before the date such action is required to avoid a delay to the Date for Completion.
[bookmark: _Ref103619527][bookmark: _Ref103620516][bookmark: _Toc103871532][bookmark: _Toc114656648]Principal Representative and Contractor Representative
[bookmark: _Ref103619528][bookmark: _Toc103871533][bookmark: _Toc114656649]Principal Representative
[bookmark: _Ref103619529]The Principal:
[bookmark: _Ref103619530]will notify the Contractor of the name of the Principal Representative who may perform any of the Principal’s rights and obligations under the Contract; and
[bookmark: _Ref103619531]may replace the Principal Representative at any time by notice.
[bookmark: _Ref103619532]The Principal Representative is the agent of the Principal (and is not an independent certifier, valuer or assessor) and, unless expressly stated otherwise in the Contract, gives Directions and carries out all other functions under the Contract as agent of, and solely for and on behalf of, the Principal. Unless expressly stated otherwise in the Contract, the Principal and the Principal Representative are not obliged to exercise any discretionary power or right for the benefit of the Contractor (including to overcome a failure of the Contractor to comply with any provisions of the Contract). 
[bookmark: _Ref103619533]The Principal Representative may nominate a delegate to perform specific tasks within the Principal Representative’s authority. In such case, the Principal Representative will inform the Contractor in writing of the name of the delegate and the scope of the delegation. The Principal Representative may cancel any delegation at any time. 
[bookmark: _Ref103619534]The Contractor must not accept any Direction from any person other than the Principal Representative or the Principal Representative's delegate. 
[bookmark: _Ref103619535]The Contractor must comply with the Principal Representative's Directions, whether oral or in writing, provided that where an oral Direction is given the Principal Representative will as soon as practicable confirm the Direction in writing. 
[bookmark: _Ref103619536]If the Principal Representative gives a Direction that is in conflict with the Contract, the Contractor must inform the Principal Representative in writing, advising why the Direction is contrary to the Contract, before complying with the Direction.
[bookmark: _Ref103619537]A Direction given by the Principal Representative does not relieve the Contractor of, or limit, its obligations under the Contract.
[bookmark: _Ref103619538][bookmark: _Toc103871534][bookmark: _Toc114656650]Contractor Representative
[bookmark: _Ref103619539]The Contractor must notify the Principal of the name of the Contractor Representative.
[bookmark: _Ref103619540]The Contractor must ensure that the Contractor Representative:
[bookmark: _Ref103619541]has the authority to receive Directions on behalf of the Contractor from the Principal and the Principal Representative;
[bookmark: _Ref103619542]has the authority to carry out the overall coordination and supervision of the Contractor’s obligations under the Contract; 
[bookmark: _Ref103619543]is competent; and
[bookmark: _Ref103619544]is not discharged or replaced as the Contractor Representative without the Principal Representative's written consent. 
[bookmark: _Ref103619545]The Contractor Representative is the agent of the Contractor and, unless expressly stated otherwise in the Contract, carries out all functions under the Contract as agent of, and solely for and on behalf of, the Contractor.
[bookmark: _Ref103619546]Any communication or notice given to the Contractor Representative by the Principal is deemed to have been given to the Contractor.
[bookmark: _Ref103619547]The Contractor must ensure that the Contractor Representative fully cooperates with the Principal Representative.
[bookmark: _Ref103619548][bookmark: _Ref103620500][bookmark: _Ref103620501][bookmark: _Ref103620504][bookmark: _Ref103620505][bookmark: _Ref103620517][bookmark: _Ref103620812][bookmark: _Ref103620980][bookmark: _Toc103871535][bookmark: _Toc114656651]Security for performance
[bookmark: _Ref103619549][bookmark: _Ref103621509][bookmark: _Toc103871536][bookmark: _Toc114656652]Provision of Performance Securities
If stated to apply in Item 18, the Contractor must provide the Performance Securities which comply with clause 5.2 for the purpose of ensuring the due and proper performance of the Contract.
[bookmark: _Ref103619550][bookmark: _Toc103871537][bookmark: _Toc114656653]Requirements for Performance Securities
Each Performance Security must:
[bookmark: _Ref103619551]be provided, and thereafter maintained, for the amounts specified in Item 18;
[bookmark: _Ref103619552]be issued by an Approved Financial Institution; 
[bookmark: _Ref103619553]be an unconditional on demand bank guarantee in the form set out in Schedule 2 or any other form pre-approved by the Principal in writing; and
[bookmark: _Ref103619554]have no expiry date or an expiry date that is at least 3 months after the Performance Security is reasonably expected to be returned under clause 5.5.
[bookmark: _Ref103619555][bookmark: _Toc103871538][bookmark: _Toc114656654]Recourse
[bookmark: _Ref103619556]The Principal may make a demand under, and use the proceeds of, the Performance Securities in respect of:
[bookmark: _Ref103619557][bookmark: _Hlk111563577]an Insolvency Event of the Contractor or the Contractor Guarantor;
[bookmark: _Ref103619558]the termination of the Contract by the Principal in accordance with clause 29.1;
[bookmark: _Ref103619559]any amount due and payable, or which the Principal reasonably believes is due and payable, by the Contractor to the Principal under or in connection with the Contract which remains unpaid; and
[bookmark: _Ref103619560]any Loss suffered or incurred by the Principal for which the Principal reasonably believes the Contractor is liable as a result of a breach of the Contract or negligence.
[bookmark: _Ref103619561]If the Principal terminates the Contract under clause 29.1, the Principal may make demands under the Performance Securities and apply the proceeds in respect of: 
[bookmark: _Ref103619562]the additional costs of having the Works completed by itself or others; and
[bookmark: _Ref103619563]any other Loss suffered or incurred by the Principal as a result of the termination.
[bookmark: _Ref111554535]The Principal must give the Contractor not less than 5 business days’ (as such term is defined in the Security of Payment Act) prior written notice of its intention to have recourse to the Performance Security.
A notice of intention from the Principal in accordance with clause 5.3(c) must:
identify the Contract and this clause 5.3;
describe the circumstances that entitle the Principal to have recourse to the Performance Security; and
be in the approved form pursuant to the Security of Payment Act (if any).
[bookmark: _Ref103619564]The Contractor covenants that it will not take any steps (including commencing proceedings or seeking an injunction or declaration) to prevent the issuer of a Performance Security paying a demand by the Principal.
The Contractor will be liable for, indemnifies, and holds harmless, the Principal from and against any Loss suffered or incurred by the Principal arising out of, or in connection with, a breach by the Contractor of clause 5.3(e).
[bookmark: _Ref103619565][bookmark: _Toc103871539][bookmark: _Toc114656655]Replacement of Performance Securities
[bookmark: _Ref103619566]The Contractor must replace a Performance Security with a replacement Performance Security from another Approved Financial Institution:
[bookmark: _Ref103619567]at least 15 Business Days before the Performance Security expires; and
[bookmark: _Ref103619568]within 15 Business Days after written request by the Principal if the issuer of the Performance Security no longer satisfies the requirements of clauses 5.2(a) and 5.2(b).
[bookmark: _Ref103619569]The replacement Performance Security must be for the remaining amount of the Performance Security being replaced and comply with clause 5.2.
[bookmark: _Ref103619570]The Contract will apply to the replacement Performance Security as if it was the Performance Security being replaced.
[bookmark: _Ref103619571]The Principal must return the Performance Security (or the cash it is holding as cash security in accordance with clause 5.4(e)) to be replaced to the Contractor in exchange for the replacement Performance Security.
[bookmark: _Ref103619572]If the Contractor does not replace any Performance Security as required by this clause 5.4, the Principal may make a demand for the full amount of the Performance Security to be replaced and hold the proceeds on the basis that the Performance Security to be replaced was held under the Contract.
[bookmark: _Ref103619573][bookmark: _Toc103871540][bookmark: _Toc114656656]Release of Performance Securities 
[bookmark: _Ref103619574]The Contractor may, by written notice to the Principal, request the return of:
[bookmark: _Ref103619575]the Works Security, 15 Business Days after the date that the Completion Certificate is issued in accordance with clause 17.4, provided that all Claims made in accordance with the Works Security have been fully satisfied by the issuing bank;
[bookmark: _Ref103619576]the Defects Liability Security, 15 Business Days after the date that the Final Payment Schedule is issued in accordance with clause 17.9, provided that all Claims made in accordance with the Defects Liability Security have been fully satisfied by the issuing institution; and
[bookmark: _Ref103619577]the Advance Payment Security, 15 Business Days after the date that the portion of the Contract Price referable to the Advance Payment Security has been earned by the Contractor performing the Works to the satisfaction of the Principal.
[bookmark: _Ref103619578]If the Contract is terminated, the Contractor may, by written notice to the Principal, request the return of all unreturned Performance Securities after: 
[bookmark: _Ref103619579]the Contractor’s liabilities under or in connection with the Contract have been agreed by the Parties or determined under clause 34; and
[bookmark: _Ref103619580]the Contractor has satisfied those liabilities.
[bookmark: _Ref103619581]The Principal must return each Performance Security to the Contractor within 15 Business Days after a request for its return in accordance with clause 5.5(a) or 5.5(b).
[bookmark: _Ref103619582]The Principal’s obligations under this clause 5.5 to return the Performance Securities are subject to the Principal’s rights to have recourse to them under clause 5.3.
[bookmark: _Ref103619583][bookmark: _Ref103621517][bookmark: _Toc103871541][bookmark: _Toc114656657]Adjustment of the initial amount of the Performance Securities
[bookmark: _Ref103619584]Upon written request by the Principal to the Contractor, the Contractor must provide adjusted Performance Securities (other than the Advance Payment Security) if the Contract Price, as the result of Variations and any other payments under the Contract, increases by more than the percentage stated in Item 19.
[bookmark: _Ref103619585]The Principal may request further adjustments in respect of further increases to the Contract Price by more than the percentage stated in Item 19 compared with the value at the date of the previous adjustment. 
[bookmark: _Ref103619586][bookmark: _Toc103871542][bookmark: _Toc114656658]Interest
The Principal is entitled to retain any interest it accrues on the Performance Securities or any proceeds of the Performance Securities. 
[bookmark: _Ref103619587][bookmark: _Toc103871543][bookmark: _Toc114656659]No trust
The Principal does not hold the Performance Securities or any proceeds of the Performance Securities on trust for the Contractor. The Principal is not obliged to hold any proceeds of demands under the Performance Securities in a separate account to its other funds.
[bookmark: _Ref103619588][bookmark: _Ref103621524][bookmark: _Toc103871544][bookmark: _Toc114656660]Parent Company Guarantee
[bookmark: _Ref103619589]If stated to apply in Item 20, the Contractor must ensure the Contractor Guarantor executes and delivers to the Principal a Parent Company Guarantee substantially in the form set out in Schedule 3 on or before the Commencement Date. 
[bookmark: _Ref103619590]The Contractor must, acting reasonably and in good faith, endeavour to agree any amendments to the Parent Company Guarantee requested by the Principal for the purposes of obtaining finance for the Works.
[bookmark: _Ref103619591][bookmark: _Toc103871545][bookmark: _Toc114656661]Retention monies
[bookmark: _Ref103619592]If stated to apply in Item 18, the Principal may deduct the percentage in Item 18 of each payment claim as retention monies until the percentage in Item 18 of the Contract Price (in aggregate for all Works) is retained as security for the Contractor’s performance (the Retention Monies).
[bookmark: _Ref103619593]Any retention will be in accordance with clauses 5.10 and 19.4(b).
[bookmark: _Ref111638319][bookmark: _Ref103619594]The Principal may have recourse to the Retention Monies, and use the proceeds of, the Retention Monies in respect of:
an Insolvency Event of the Contractor or the Contractor Guarantor;
the termination of the Contract by the Principal in accordance with clause 29.1;
any amount due and payable, or which the Principal reasonably believes is due and payable, by the Contractor to the Principal under or in connection with the Contract which remains unpaid; and
[bookmark: _Ref103619597]any Loss suffered or incurred by the Principal for which the Principal reasonably believes the Contractor is liable as a result of a breach of the Contract or negligence.
The Principal must give the Contractor not less than 5 business days’ (as such term is defined in the Security of Payment Act) prior written notice of its intention to have recourse to the Retention Monies. 
A notice of intention from the Principal in accordance with clause 5.10(c) must:
identify the Contract and this clause 5.10;
describe the circumstances that entitle the Principal to have recourse to the Retention Monies; and
be in the approved form pursuant to the Security of Payment Act (if any).
[bookmark: _Ref103619598]The Contractor’s liability is not limited to the Retention Monies and retention of the Retention Monies by the Principal does not affect any of the Principal’s rights arising from a default by the Contractor under the Contract.
[bookmark: _Ref103619599]The Contractor covenants with the Principal that the Contractor will not institute any proceedings, or exercise any right or take any steps to enjoin or otherwise restrain the Principal from using the Retention Monies, even where the Contractor disputes the Principal’s right to payment (including where dispute resolution proceedings have been commenced under clause 34).
[bookmark: _Ref103619600]The Principal must, no later than 10 Business Days after the issue of the Final Payment Schedule, release to the Contractor that percentage of the Retention Monies such that, at the time of the release, the Principal still holds 50% of the Retention Monies.
[bookmark: _Ref103619601]The Principal must release to the Contractor all Retention Monies still held by the Principal no later than 10 Business Days after the later of:
[bookmark: _Ref103619602]the issue of the Final Completion Certificate; and
[bookmark: _Ref103619603]when all sums of money owed by the Contractor to the Principal under the Contract have been paid in full.
[bookmark: _Ref103619604]Interest earned on Retention Monies held by the Principal belongs to the Principal. The Principal does not hold any Retention Monies provided by the Contractor or proceeds of such Retention Monies on trust for the Contractor.
[bookmark: _Ref103619611][bookmark: _Toc103871547][bookmark: _Toc114656662]Contract Documents
[bookmark: _Ref103619612][bookmark: _Toc103871548][bookmark: _Toc114656663]Supply of Documents by the Principal
[bookmark: _Ref103619613]The Principal will supply to the Contractor the Documents and number of copies thereof, both stated in Item 21.
[bookmark: _Ref103619614]The Contractor acknowledges and agrees that:
[bookmark: _Ref103619615]all Documents supplied by the Principal to the Contractor:
[bookmark: _Ref103619616]remain the property of the Principal; and
[bookmark: _Ref103619617]must be returned by the Contractor to the Principal on the Date of Completion, or such earlier termination; and
[bookmark: _Ref103619618]all Documents supplied by the Principal to the Contractor must not, without the prior written approval of the Principal, be used, copied or reproduced for any purpose except for the performance of the Works.
[bookmark: _Ref103619619][bookmark: _Toc103871549][bookmark: _Toc114656664]Supply of Contractor’s Documents
[bookmark: _Ref103619620]The Contractor must:
[bookmark: _Ref103619621]to the extent that any Contractor’s Documents have not already been completed and included in the Project Requirements, prepare the Contractor’s Documents in accordance with the Contract; and
[bookmark: _Ref103619622]not make or cause or permit to be made any amendments to the Contractor’s Documents which are included in the Project Requirements or which have otherwise been approved by the Principal in accordance with the Contract without the prior written consent of the Principal.
[bookmark: _Ref103619623]The Contractor agrees that the costs incurred by the Contractor in preparing and finalising the Contractor’s Documents form part of the Contract Price.
[bookmark: _Ref103619624]All Contractor’s Documents are, upon creation, the property of the Principal.
[bookmark: _Ref103619625][bookmark: _Toc103871550][bookmark: _Toc114656665]Approval of Contractor’s Documents
[bookmark: _Ref103619626]The Contractor must submit all of the Contractor’s Documents to the Principal for approval:
[bookmark: _Ref103619627]as each Contractor’s Document is completed;
[bookmark: _Ref103619628]prior to the use of any of the Contractor’s Documents for the purpose of the Works; and
[bookmark: _Ref103619629]in sufficient time to enable:
[bookmark: _Ref103619630]any amendments required by the Principal to be incorporated into the final Contractor’s Documents (which amendments the Contractor must make when requested by the Principal); and
[bookmark: _Ref103619631]Completion to be achieved by the Date for Completion,
and, where the Project Requirements specify a date for submission, in no event later than that date.
[bookmark: _Ref103619632]The Contractor must submit all Design Documents and, if stated to be required in Item 23, Operations and Maintenance Manuals to the Principal for approval under this clause 6.3 in accordance with the requirements set out in the Project Requirements.
[bookmark: _Ref103619633]If the Principal notifies the Contractor that: 
[bookmark: _Ref103619634]a Contractor’s Document does not comply with the requirements of the Contract; or
[bookmark: _Ref103619635]it otherwise requires a revision to any Contractor’s Document, 
subject to clause 6.3(e), the Principal may Direct the Contractor to amend the Contractor’s Document and the Contractor must amend that Contractor’s Document in accordance with the Direction of the Principal.
[bookmark: _Ref103619636]The Contractor must promptly (and, in any event, within 10 Business Days of any Direction by the Principal under clause 6.3(c)), submit the amended Contractor’s Document to the Principal for written approval in accordance with clause 6.3 and the procedure under this clause 6.3 will apply to the amended Contractor’s Document as though it were being submitted for the first time.
[bookmark: _Ref103619637]The Contractor acknowledges and agrees that any:
[bookmark: _Ref103619638]review of, comment on, amendments Directed to, or approval of, any Contractor’s Documents (including Design Documents) under this clause 6.3;
[bookmark: _Ref103619639]failure by the Principal to perform (including any failure to perform correctly) any of the functions referred to in clause 6.3; or
[bookmark: _Ref103619640]delay or disruption arising out of or in connection with clause 6.3, 
will not:
[bookmark: _Ref103619641]limit, or relieve the Contractor of, any obligation or liability under the Contract;
[bookmark: _Ref103619642]limit any right of the Principal under the Contract;
[bookmark: _Ref103619643]constitute acceptance by the Principal of the performance of the Contractor’s obligations under the Contract; or
[bookmark: _Ref103619644]give rise to any Claim on the part of the Contractor.
[bookmark: _Ref103619645][bookmark: _Toc103871551][bookmark: _Toc114656666]Availability
The Contractor must keep available to the Principal:
[bookmark: _Ref103619646]on Site, one complete set of Documents affecting the Works; and
[bookmark: _Ref103619647]at the place of manufacture or assembly of any significant part of the Works off-Site, a set of the Documents affecting that part.
[bookmark: _Ref103619648][bookmark: _Toc103871552][bookmark: _Toc114656667]Compliance
The Contractor must, in the performance of the Work, comply with all Contractor’s Documents which are included in the Project Requirements or which have otherwise been approved by the Principal in accordance with the Contract.
[bookmark: _Ref103619649][bookmark: _Toc103871553][bookmark: _Toc114656668]Subcontracting and personnel
[bookmark: _Ref103619650][bookmark: _Toc103871554][bookmark: _Toc114656669]Subcontracting
[bookmark: _Ref103619651]Unless otherwise provided for in the Panel Agreement, the Contractor must not subcontract:
[bookmark: _Ref103619652]the whole of the Works; or 
[bookmark: _Ref103619653]any part of the Works without the Principal’s prior written approval (such approval not to be unreasonably withheld).
[bookmark: _Ref103619654]The Principal’s approval to a proposed Subcontractor is not required if: 
[bookmark: _Ref103619655]the aggregate value of all Work subcontracted to the proposed Subcontract does not exceed the amount in Item 24; or
[bookmark: _Ref103619656]the proposed Subcontractor is listed in Item 25 for the relevant Work to be subcontracted.
[bookmark: _Ref103619657]When requesting approval for a proposed Subcontractor, the Contractor must provide to the Principal:
[bookmark: _Ref103619658]the proposed Subcontractor’s history and capabilities in performing work of a similar nature; 
[bookmark: _Ref103619659]the proposed Subcontractor’s history and capabilities regarding health, safety and the Environment;
[bookmark: _Ref103619660]the proposed Subcontractor’s financial standing; and
[bookmark: _Ref103619661]any other information regarding the proposed Subcontractor, that is reasonably requested by the Principal.
[bookmark: _Ref103619662]When requesting approval for a form of Subcontract, the Contractor must, unless the Principal advises the Contractor that it is not required, provide a copy of the proposed Subcontract (commercially sensitive pricing information may be omitted).
[bookmark: _Ref103619663][bookmark: _Toc103871555][bookmark: _Toc114656670]Subcontract terms
[bookmark: _Ref103619664]The Contractor must ensure that:
[bookmark: _Ref103619665]each Subcontract includes the provisions required by the Contract and the rights under each Subcontract are assignable to the Principal;
[bookmark: _Ref103619666]any assignment or transfer or further subcontracting of any Subcontract is prohibited without the consent of the Principal;
[bookmark: _Ref103619667]all warranties and guarantees obtained from its Subcontractors are obtained for the benefit of the Principal and, should the Principal deem it necessary, the Contractor must ensure that any such warranties and guarantees are enforceable directly by the Principal; and
[bookmark: _Ref103619668]otherwise be on terms reasonably necessary to enable the Contractor to comply with its obligations under the Contract.
[bookmark: _Ref103619669]The Contractor must give the Principal a copy of each Subcontract executed by it within 10 Business Days after it is executed. The copies provided under this clause 7.2(b) may omit commercially sensitive pricing information. 
[bookmark: _Ref103619670]If an Insolvency Event subsists in relation to the Contractor, or the Contract has been terminated, the Contractor must give the Principal a copy of each Subcontract executed by it within 5 Business Days after the Principal’s request. The copies provided under this clause 7.2(c) must have no details omitted or redacted.
[bookmark: _Ref103619671][bookmark: _Ref103621595][bookmark: _Toc103871556][bookmark: _Toc114656671]Novation of Subcontractors
The Contractor must ensure that, where the aggregate value of Work subcontracted to a Subcontractor exceeds the amount specified in Item 26, the Subcontract includes a provision that obliges the Subcontractor to:
[bookmark: _Ref103619672]novate the Contractor’s rights and obligations under the Subcontract if requested by the Contractor after the termination of the Contract; and
[bookmark: _Ref103619673]execute any document reasonably required by the Principal to give effect to that novation,
provided the Principal pays the Subcontractor any amount owed to it under the Subcontract, as certified by the Principal (acting reasonably).
[bookmark: _Ref103619674][bookmark: _Toc103871557][bookmark: _Toc114656672]Performance of Works by Subcontractors
[bookmark: _Ref103619675]The Contractor must manage, control and supervise the performance of the Works by any Subcontractors and must ensure that any and all Works performed by a Subcontractor are performed in compliance with the Contract. 
[bookmark: _Ref103619676]The Contractor is solely responsible for all costs arising out of or in connection with subcontracting and for any and all consequences, including delays. 
[bookmark: _Ref103619677]The Contractor is responsible and liable to the Principal for any act, omission, default or negligence of any of the Contractor Personnel as if it were the act, omission, default or negligence of the Contractor.
[bookmark: _Ref103619678][bookmark: _Toc103871558][bookmark: _Toc114656673]Exclusion of personnel
The Contractor must, if requested by the Principal in writing, remove from the performance of the Works any of the Contractor Personnel who in the Principal’s reasonable opinion:
[bookmark: _Ref103619679]has engaged in illegal, fraudulent or negligent conduct;
[bookmark: _Ref103619680]has performed Work whilst under the influence of alcohol or illegally obtained drugs;
[bookmark: _Ref103619681]fails to act with the standard of skill, care and diligence required by the Contract; or
[bookmark: _Ref103619682]is otherwise a risk to the safety of any person, property or the Environment,
and ensure that any person removed in accordance with this clause 7.5 has no further involvement in the performance of the Work without the Principal’s prior written consent. 
[bookmark: _Ref103619683][bookmark: _Ref103621603][bookmark: _Toc103871559][bookmark: _Toc114656674]Key Personnel
[bookmark: _Ref103619684]The Contractor must ensure that the Key Personnel are the personnel performing the Work in the roles described in Item 27.
[bookmark: _Ref103619685]The Contractor may replace a member of the Key Personnel with the Principal’s prior written approval.
[bookmark: _Ref103619686]If a member of the Key Personnel is unable to work, retires or resigns, the Contractor must, as soon as possible, appoint a replacement approved by the Principal. 
[bookmark: _Ref103619687]The Principal must not unreasonably withhold or delay approval to a member of the Key Personnel proposed under this clause 7.6. 
[bookmark: _Ref103619688][bookmark: _Toc103871560][bookmark: _Toc114656675]Industrial relations
[bookmark: _Ref103619689]Except to the extent expressly set out in the Contract, the Contractor accepts responsibility and risk for industrial relations relating to the Contractor Personnel, including the management of industrial relations at the Site. 
[bookmark: _Ref103619690]The Contractor must keep the Principal informed of any industrial relations issues, disputes or action which affect or are likely to affect the Work.
[bookmark: _Ref103619691]The Contractor must consult with the Principal before taking any act or making any omission which has the potential to affect industrial relations with the Principal or those performing any other work or activities at or near the Site.
[bookmark: _Ref103619692]The Contractor must immediately notify the Principal of any industrial action or dispute affecting the Site, the Work or the Contractor. The Contractor must provide reasonable details, and keep the Principal informed, in relation to such industrial action or dispute. 
[bookmark: _Ref103619693][bookmark: _Toc103871561][bookmark: _Toc114656676]Payment of Subcontractors and employees
The Contractor must submit, with each payment claim under clause 19.3 and the Final Payment Claim under clause 17.8, a statutory declaration from an authorised officer or employee of the Contractor who is in a position to know the facts declared, stating that the Contractor Personnel have received all amounts and entitlements due and payable to or on behalf of them in connection with the performance of the Work, other than amounts expressly stated in the statutory declaration to be the subject of a bona fide dispute.
[bookmark: _Ref104305985][bookmark: _Toc114656677][bookmark: _Ref103619694][bookmark: _Ref103620528][bookmark: _Toc103871562]Sustainable procurement
[bookmark: _Ref116050532]The Contractor acknowledges that the Principal supports ethical and environmentally, socially and economically sustainable procurement practices (Sustainability Objectives).
The Contractor agrees to:
use reasonable endeavours to conduct its business and supply the Works in a manner which seeks to support and is consistent with the Sustainability Objectives;
provide the Principal with any reasonably requested information relating to the measures adopted by the Contractor in pursuit of the Sustainability Objectives; and
undertake reasonable due diligence and monitoring of its supply chain on an ongoing basis to ensure that the Works are supplied from sustainable sources and free from modern slavery.
The Contractor acknowledges that a rating system may be implemented by WALGA or the Principal to assess the Contractor’s performance in relation to the Sustainability Objectives, and in considering whether to engage the Contractor or another supplier.
The Principal may request from time to time, and the Contractor must provide within the timeframe stipulated in such request:
evidence of the Contractor’s compliance with the Sustainability Objectives and this clause 8; and
any other information reasonably requested by the Principal in connection with this clause 8.
The Contractor must allow the Principal (or its nominee) prompt access to the Contractor’s records in connection with this clause 8, and to otherwise audit the Contractor’s compliance with this clause 8 and the Sustainability Objectives.
[bookmark: _Ref104389274][bookmark: _Toc114656678]Progress and programming of the Works
[bookmark: _Ref103619695][bookmark: _Toc103871563][bookmark: _Toc114656679]Progress
Nothing in this clause 9 affects the Contractor’s obligation to achieve Completion by the Date for Completion.
[bookmark: _Ref103619696][bookmark: _Toc103871564][bookmark: _Toc114656680]Construction Program 
[bookmark: _Ref103619697]The Contractor must prepare and submit to the Principal its proposed Construction Program for approval by the Principal within 10 Business Days following the Commencement Date.
[bookmark: _Ref103619698]The Construction Program must be drawn as a critical path network in the form of a time scaled bar chart:
[bookmark: _Ref103619699]showing key dates, float, logic links and constraints; and
[bookmark: _Ref103619700]on a weekly basis with each week ending on the Sunday evening.
[bookmark: _Ref103619701]The network must consist of appropriate activities or tasks numbered in a sequential logical order and of sufficiently small duration to represent accurately the Contractor’s proposed method of completing the Works, and must clearly mark the critical path.
[bookmark: _Ref103619702]The Construction Program must take into account the requirements and the program constraints set out in the Project Requirements.
[bookmark: _Ref103619703]Without limiting clauses 9.2(b) or 9.2(c), the Construction Program must include the following:
[bookmark: _Ref103619704]start and completion dates of design, reviews, audits, approval times, procurement, manufacturing, delivery, installation, all testing (including international, off-site and on-site testing), commissioning and trial operation for each activity or task and show the interdependencies between the activities;
[bookmark: _Ref103619705]the Principal’s approval or review times;
[bookmark: _Ref103619706]delivery of Materials and Equipment to the Site;
[bookmark: _Ref103619707]Works (if any) to be provided by the Principal;
[bookmark: _Ref103619708]mobilisation on and off Site including clean up;
[bookmark: _Ref103619709]public holidays or holidays applicable to the Works;
[bookmark: _Ref103619710]total float for each activity or task;
[bookmark: _Ref103619711]allowance for lost time due to weather or any other cause;
[bookmark: _Ref103619712]testing of the Works;
[bookmark: _Ref103619713]Works (if any) required to be carried out by others;
[bookmark: _Ref103619714]preparation and submission of all Contractor’s Documents; 
[bookmark: _Ref103619715]commercial deliverables as required by the Contract; and
[bookmark: _Ref103619716]indication of all interfacing activities with any activities to be completed by the Principal and others which may affect the completion of the Works.
[bookmark: _Ref103619717]Once approved by the Principal, the Contractor must comply with the Construction Program. 
[bookmark: _Ref103619718][bookmark: _Toc103871565][bookmark: _Toc114656681]Review of the Construction Program
[bookmark: _Ref103619719]The Contractor must, within 5 Business Days of the end of each month from the Commencement Date until the Date of Completion, update the Construction Program to reflect the then current status of the Works and submit the updated Construction Program to the Principal.
[bookmark: _Ref103619720]Once approved by the Principal, the updated Construction Program is the Construction Program for the purposes of the Contract.
[bookmark: _Ref103619721][bookmark: _Toc103871566][bookmark: _Toc114656682]Site Conditions and access
[bookmark: _Ref103619722][bookmark: _Toc103871567][bookmark: _Toc114656683]Contractor acknowledgement regarding Site and Environment
[bookmark: _Ref103619723]The Principal makes no representation and gives no warranty in relation to the Site Conditions, or the adequacy or suitability of the Site Conditions for the performance of the Work.
[bookmark: _Ref103619724]The Contractor warrants that before the Commencement Date the Contractor has:
[bookmark: _Ref103619725]had access to the Site;
[bookmark: _Ref103619726]carried out its own inspections of the Site and its Environment; and
[bookmark: _Ref103619727]conducted its own enquiries in order to establish, understand and satisfy itself as to the nature and status of:
[bookmark: _Ref103619728]the Site and its Environment;
[bookmark: _Ref103619729]all risks and contingencies associated with the Site and its Environment; and
[bookmark: _Ref103619730]the location and extent of Services on the Site,
or has chosen not to carry out any inspections or conduct its own enquiries, as the case may be, in which case the Contractor acknowledges that there will be no adjustment to the Contract Price or Date for Completion, except as expressly stated in the Contract.
[bookmark: _Ref103619731][bookmark: _Toc103871568][bookmark: _Toc114656684]Contamination
[bookmark: _Ref103619732]If the Contractor becomes aware of any Contamination at the Site, the Contractor must:
[bookmark: _Ref103619733]immediately notify the Principal of the Contamination;
[bookmark: _Ref103619734]take any urgent action required to protect people, property, the Environment or livestock; and
[bookmark: _Ref103619735]take all reasonable steps to minimise and mitigate any adverse impacts that the Contamination has on the Work, Site and surrounding areas.
[bookmark: _Ref103619736]To the extent the Contamination is not Excluded Contamination, the Contractor must, at its cost:
[bookmark: _Ref103619737]dispose of, or otherwise deal with, the Contamination at the Site; and
[bookmark: _Ref103619738]remediate the Site and surrounding areas to the extent affected by the Contamination at the Site,
in accordance with Environmental Requirements and Good Industry Practices.
[bookmark: _Ref103619739]To the extent the Contamination is Excluded Contamination, the Contractor must, as soon as possible after giving notice under clause 10.2(a)(1), give the Principal a Variation Quotation which complies with clause 21 for any Variation proposed by the Contractor to deal with or avoid the Excluded Contamination.
[bookmark: _Ref103619740]The Principal must, within 10 Business Days after the Contractor gives a Variation Quotation under clause 10.2(c), give the Contractor a Variation Notice for a Variation which enables the Excluded Contamination to be dealt with or avoided. 
[bookmark: _Ref103619741]The Variation Directed under clause 10.2(d) may differ from that proposed by the Contractor under clause 10.2(c), in which case the Principal may request a Variation Quotation under clause 10.2(c) for the alternative Variation before giving the Variation Notice.
[bookmark: _Ref103619742][bookmark: _Toc103871569][bookmark: _Toc114656685]Artefacts
[bookmark: _Ref103619743]All Artefacts found at the Site will, as between the Parties, be the property of the Principal.
[bookmark: _Ref103619744]If the Contractor becomes aware of any Artefact at the Site, the Contractor must:
[bookmark: _Ref103619745]immediately notify the Principal of the Artefact; 
[bookmark: _Ref103619746]protect the Artefact and not disturb it further; and
[bookmark: _Ref103619747]take all reasonable steps to minimise and mitigate any adverse impacts that the Artefact has on the Work or the Site. 
[bookmark: _Ref103619748]To the extent the Artefact is not an Excluded Artefact, the Contractor must, at its cost, deal with the Artefact in accordance with Legislative Requirements and Good Industry Practices.
[bookmark: _Ref103619749]To the extent the Artefact is an Excluded Artefact, the Contractor must, as soon as possible after giving notice under clause 10.3(b)(1), give the Principal a Variation Quotation which complies with clause 21 for any Variation proposed by the Contractor to deal with or avoid the Excluded Artefact.
[bookmark: _Ref103619750]The Principal must, promptly after the Contractor gives a Variation Quotation under clause 10.3(d), give the Contractor a Variation Notice for a Variation which enables the Excluded Artefact to be dealt with or avoided. 
[bookmark: _Ref103619751]The Variation Directed under clause 10.3(e) may differ from that proposed by the Contractor under clause 10.3(d), in which case the Principal may request a Variation Quotation under clause 10.3(d) for the alternative Variation before giving the Variation Notice. 
[bookmark: _Ref103619752][bookmark: _Toc103871570][bookmark: _Toc114656686]Native Title
[bookmark: _Ref103619753]The Contractor must comply with the Principal’s Directions and any order of a court relating to any Native Title Claim made in respect of the Site. 
[bookmark: _Ref103619754]This clause 10.4 does not exclude or reduce the Contractor’s rights under the Contract in relation to Native Title Claims, including under clauses 12.2 or 12.7.
[bookmark: _Ref103619755][bookmark: _Toc103871571][bookmark: _Toc114656687]Inductions 
The Contractor must, and must ensure that the Contractor Personnel, have undertaken any inductions or similar required by the Principal prior to accessing the Site.
[bookmark: _Ref103619756][bookmark: _Toc103871572][bookmark: _Toc114656688]Principal to provide access
[bookmark: _Ref103619757]Subject to clauses 23 and 28.1, the Principal must ensure that the Contractor has the non-exclusive right to access the Site to perform the Work on and from the date that is 10 Business Days after the Commencement Date. 
[bookmark: _Ref103619758]The Principal and any person authorised by the Principal may access the Site at any time for any purpose.
[bookmark: _Ref103619759][bookmark: _Toc103871573][bookmark: _Toc114656689]Access requirements
[bookmark: _Ref103619760]The Contractor must give the Principal at least 10 Business Days prior written notice:
[bookmark: _Ref103619761]each time that the Contractor accesses the Site for the purposes of carrying out pre-mobilisation site investigations or other pre-mobilisation activities; and
[bookmark: _Ref103619762]before first mobilising or making a delivery to the Site.
[bookmark: _Ref103619763]The Contractor must, when accessing the Site, comply with the requirements set out in Schedule 4.
[bookmark: _Ref103619764]The Principal must, and must ensure those authorised by it to access the Site under clause 10.6(b), when accessing the Site before the Date of Completion, comply with the Contractor’s reasonable access requirements, including in relation to work health and safety, the protection of the Environment and security.
[bookmark: _Ref103619765][bookmark: _Toc103871574][bookmark: _Toc114656690]Care of Site
[bookmark: _Ref103619766]The Contractor is responsible for the care of the Site on and from the date the Contractor first mobilises to it until (and including) the Date of Completion. 
[bookmark: _Ref103619767]Without limiting clause 10.8(a), the Contractor must keep the Site in good repair, clean and tidy at all times.
[bookmark: _Ref103619770][bookmark: _Toc103871575][bookmark: _Toc114656691]Site facilities for Principal
The Contractor must provide facilities at the Site for use by the Principal and Principal Personnel as required by the Project Requirements.
[bookmark: _Ref103619771][bookmark: _Toc103871576][bookmark: _Toc114656692]Indemnity
[bookmark: _Ref103619772]Subject to clause 10.10(b), the Contractor must indemnify the Principal from and against any Claim brought against the Principal arising out of, or in connection with the Contractor’s failure to comply with clause 10.7(b). 
[bookmark: _Ref103619773]The Contractor’s liability to indemnify the Principal under clause 10.10(a) in respect of a Claim will be reduced to the extent that: 
[bookmark: _Ref103619774]a negligent act or omission of the Principal or a Principal Personnel caused or contributed to the Claim; or
[bookmark: _Ref103619775]the Principal failed to take reasonable steps to mitigate the Claim.
[bookmark: _Ref103619776][bookmark: _Toc103871577][bookmark: _Toc114656693]Latent Conditions
[bookmark: _Ref103619777]Latent Conditions are physical conditions on the Site and its near surrounds, including artificial things but excluding weather conditions, which differ materially from the physical conditions and which could not have reasonably been discovered by a competent contractor if that contractor had inspected: 
[bookmark: _Ref103619778]all written information made available by the Principal to the Contractor for the purpose of the Contract, or associated tender (if applicable);
[bookmark: _Ref103619779]all information reasonably obtainable by the making of reasonable enquiries; and
[bookmark: _Ref103619780]the Site and its near surrounds,
prior to the Contract Date.
[bookmark: _Ref103619781]The Contractor, upon becoming aware of a Latent Condition while carrying out Works, must promptly, and where possible before the Latent Condition is disturbed, give the Principal written notice of the general nature thereof.
[bookmark: _Ref103619782]If required by the Principal promptly after receiving the notice in clause 10.11(b), the Contractor must, as soon as reasonably practicable, give the Principal a written statement of:
[bookmark: _Ref103619783]the Latent Condition encountered and the respects in which it differs materially from the physical conditions which could reasonably have been anticipated by a competent contractor as further described in clause 10.11(a);
[bookmark: _Ref103619784]the additional Work, resources, time and cost which the Contractor estimates to be necessary to deal with the Latent Condition; and
[bookmark: _Ref103619785]other details reasonably required by the Principal.
[bookmark: _Ref103619786]The effect of the Latent Condition must be a deemed Variation, priced having no regard to additional cost incurred more than 20 Business Days before the date on which the Contractor gave the notice required under clause 10.11(b), in accordance with clause 21, but so as to include the Contractor’s other costs for each compliance with clause 10.11(c).
[bookmark: _Ref103619787][bookmark: _Ref103620543][bookmark: _Ref103620550][bookmark: _Ref103620558][bookmark: _Ref103620563][bookmark: _Toc103871578][bookmark: _Toc114656694]Work Health and Safety 
[bookmark: _Ref113290671][bookmark: _Toc114656695]Contractor’s work health and safety obligations
[bookmark: _Ref103619789]The Contractor must comply, and ensure that the Contractor Personnel comply, with:
all Work Health and Safety Requirements; and
all requirements under the Contract relating to work health and safety.
The Contractor must: 
only employ or engage people who are appropriately qualified and competent to carry out the Work and, when requested by the Principal, provide evidence of such qualifications and competency; 
where required, ensure that the Contractor and the Contractor Personnel attend all appropriate and relevant induction courses required by the Principal to enter any Site; and
supply all Materials and Equipment necessary to ensure performance of the Works in a manner that is safe and without risks to health. The Contractor must ensure that all Materials and Equipment supplied by it is, and is maintained, in a condition that is safe and without risks to any person and at a minimum complies with all Work Health and Safety Requirements.
The Contractor warrants that it understands and has the capability and resources to:
comply with its duties and obligations under the Work Health and Safety Requirements; and
perform and discharge the functions and duties referred to in this clause 11.
The Contractor must:
assist the Principal to comply with the Work Health and Safety Requirements applicable to it in relation to the Works; and
comply with any directions given by the Principal or the Principal’s Representative which are necessary for the Principal to comply with its Work Health and Safety Requirements.
The Contractor must: 
immediately notify the Principal in writing of any Notifiable Incident that occurs at or in connection with the Works;
promptly investigate any Notifiable Incidents, unless directed otherwise by the Principal;
allow the Principal to conduct its own investigation into any Notifiable Incidents; and
promptly notify the Principal (and, in any case, within 8 hours) and as practicable provide all relevant information and documents, in relation to any accident, injury, property damage, damage to the Environment or other work health and safety issue arising from or in connection with the Works, including:
details of any notification provided to a Government Agency;
a copy of any notice issued by a Government Agency requiring the Contractor to provide information or documents to the Government Agency;
a copy of any information or document provided by the Contractor to a Government Agency;
details of any enforcement action taken against the Contractor, including legal proceedings commenced against the Contractor; and
a copy of any investigation report prepared by or at the instruction of the Contractor.
The Contractor must:
so far as is reasonably practicable, consult, cooperate and coordinate with the Principal and any other person who has obligations under the Work Health and Safety Requirements; and
provide all information and documents to the Principal that are reasonably necessary to facilitate the process of consultation, coordination and cooperation.
[bookmark: _Ref103619800][bookmark: _Toc103871580][bookmark: _Toc114656696]Principal’s right of review
[bookmark: _Ref103619801]For the purposes of confirming that the Contractor has complied with its obligations under the Contract, and if requested by the Principal, the Contractor must allow the Principal to review, inspect, audit or otherwise observe the Contractor’s health and safety systems, work practices and procedures related to the Works.
The Contractor acknowledges:
[bookmark: _Ref103619802]any review by the Principal of the Contractor’s performance of its obligation under this clause 11 does not constitute acceptance of the adequacy of the matters reviewed or a waiver of the Principal of its rights or the Contractor’s obligations under the Contract; and
[bookmark: _Ref103619803]the Contractor has no Claim against the Principal, or any defence to any action or Claim by the Principal, arising from any review, alleged verification, approval or acceptance of any of the Contractor’s health and safety systems, work practices or procedures including any information requested by the Principal under this clause 11.
[bookmark: _Ref103619804][bookmark: _Toc103871581][bookmark: _Toc114656697]Breach of Work Health and Safety Requirements
[bookmark: _Ref103619805]If the Principal reasonably considers that:
there is a hazard or potential hazard which might give rise to a risk of injury to people or damage to property arising from or in connection with the Works;
the Contractor’s health and safety performance is below the standards specified in the Contract; or
the Contractor otherwise breaches its obligations under this clause 11,
the Principal may direct the Contractor to suspend the whole or part of the Works, and the Contractor must immediately comply with such a direction and bear any costs incurred by any person as a result of the suspension.
[bookmark: _Ref103619806]The suspension will not be lifted until the work area is made safe, the unsafe practice removed or the breach rectified.
[bookmark: _Ref103619807]The Contractor must bear:
[bookmark: _Ref103619808]any cost it incurs and any delay or disruption caused as a result of a suspension under clause 11.3(a); and
[bookmark: _Ref103619809]any costs incurred by the Principal as a result of the suspension, and any such costs become a debt due to the Principal by the Contractor.
[bookmark: _Ref103619810][bookmark: _Toc103871582][bookmark: _Toc114656698]Contractor’s Work Health and Safety Management Plan
[bookmark: _Ref103619811]The Work Health and Safety Management Plan must comply with the Work Health and Safety Requirements.
[bookmark: _Ref103619812]The Contractor, the Contractor Personnel and any other person engaged by the Contractor to perform the Works must not commence the Works on any Site until the Work Health and Safety Management Plan has been approved by the Principal in accordance with clause 6.3 and the Contractor has provided evidence to the Principal's reasonable satisfaction that the Contractor and any agents or contractors engaged by the Contractor have agreed to comply with the Work Health and Safety Management Plan.
[bookmark: _Ref103619813]In addition to any other obligations the Contractor has under the Work Health and Safety Requirements, the Work Health and Safety Management Plan must set out all reasonably practicable steps the Contractor will take to ensure health and safety during performance of the Works.
[bookmark: _Ref103619814]The Principal may review the Work Health and Safety Management Plan and notify the Contractor of amendments required. If required, the Contractor must amend the Work Health and Safety Management Plan and resubmit it to the Principal. The Contractor must ensure that all affected parties comply with the Work Health and Safety Management Plan as amended.
[bookmark: _Ref103619815]Where the Contractor becomes aware of any person who is not complying with the Work Health and Safety Management Plan the Contractor must notify the Principal in writing and advise the Principal what steps the Contractor will take to ensure compliance with the Work Health and Safety Management Plan.
[bookmark: _Toc114656699]Additional obligations
The Contractor must comply, and ensure that the Contractor Personnel comply, with all duties imposed on a designer under the Work Health and Safety Requirements, including:
ensuring, so far as is reasonably practicable, that the plant, substance or structure is designed without risks to health and safety; and
consulting, so far as is reasonably practicable, with the Principal about how to ensure that risks to health and safety arising from the design are eliminated or minimised.
The Contractor must comply, and ensure that the Contractor Personnel comply, with all duties imposed on a manufacturer under the Work Health and Safety Requirements, including, ensuring, so far as is reasonably practicable, that the plant, substance or structure is manufactured without risks to health and safety.
The Contractor must comply, and ensure that the Contractor Personnel comply, with all duties imposed on an importer under the Work Health and Safety Requirements, including, ensuring, so far as is reasonably practicable, that the plant, substance or structure is without risks to health and safety.
The Contractor must comply, and ensure that the Contractor Personnel comply, with all duties imposed on a supplier under the Work Health and Safety Requirements, including, ensuring, so far as is reasonably practicable, that the plant, substance or structure is without risks to health and safety. 
The Contractor must comply, and ensure that the Contractor Personnel comply, with all duties imposed on a person that installs, constructs or commissions plant or structures under the Work Health and Safety Requirements, including ensuring, so far as is reasonably practicable, that the plant or structure is installed, constructed or commissioned without risks to health and safety.
[bookmark: _Toc114656700]Principal Contractor obligations
In this clause 11, the terms Construction Project and Principal Contractor have the meanings given to them under the Work Health and Safety Act 2020 (WA) and associated regulations.
For the purposes of the Work Health and Safety Requirements, the Principal:
[bookmark: _Ref111557313]engages the Contractor as the Principal Contractor for the Construction Project forming the whole or part of the Works; and
authorises the Contractor to have management or control of the workplace and to discharge the duties of a Principal Contractor imposed by the Work Health and Safety Requirements.
The Contractor:
accepts its engagement as Principal Contractor under clause 11.6(b)(1);
agrees to discharge and perform the responsibilities and functions of the Principal Contractor for the Construction Project; and
acknowledges that it will retain all responsibilities connected with its engagement as the Principal Contractor for the Works until the Completion of the Works.
[bookmark: _Ref111558350][bookmark: _Toc114656701]Environmental Requirements
The Contractor must comply with, and ensure the Contractor Personnel comply with:
all Environmental Requirements; and
the Contractor’s policies and procedures relating to the protection of the Environment, pollution, Contamination and hazardous substances.
The Contractor must, and must ensure the Contractor Personnel:
transport, store, use and dispose of hazardous substances in a way which:
minimises the risk of Contamination, pollution and harm to the Environment; and 
complies with all Environmental Requirements;
do not Contaminate, pollute or harm the Site or the surrounding Environment; and
comply with any direction given by the Principal in respect of any Environmental Incident.
The Contractor must allow the Principal reasonable access to the Site for the purposes of:
assessing the environmental impacts of the Work and activities of the Principal, Principal Personnel, Contractor or the Contractor Personnel; and
responding to any Environmental Incident.
The other provisions of this clause 11 do not limit this clause 11.7. Nothing in this clause 11 or elsewhere in the Contract in any way limits or excludes the obligations the Contractor has under Environmental Requirements.
[bookmark: _Ref103619832][bookmark: _Ref103622594][bookmark: _Toc103871585][bookmark: _Toc114656702]Power to remove
[bookmark: _Ref103619833]If the Contractor or any of the Contractor Personnel fail to comply with any obligation under this clause 11 then the Principal may in its discretion deny that person access to the Site or require that person to leave the Site immediately.
[bookmark: _Ref103619834]The Principal is not liable to the Contractor for any Loss or Claim arising from the removal of any person under clause 11.8(a).
[bookmark: _Ref103619835][bookmark: _Toc103871586][bookmark: _Toc114656703]Indemnities
[bookmark: _Ref103619836]Subject to clause 11.9(c), the Contractor must indemnify the Principal from and against any Claim or Loss, however caused (including negligence), brought against, suffered or incurred by the Principal arising out of, or in connection with:
[bookmark: _Ref103619837]damage to, or loss or destruction of, any real or personal property (including property of the Principal); 
[bookmark: _Ref103619838]Contamination or other harm or adverse impact caused to the Environment; or
[bookmark: _Ref103619839]injury to, or death or disease of, any person, 
arising out of or in connection with the performance of the Work or the Contractor’s breach of the Contract. 
[bookmark: _Ref103619840]Subject to clause 11.9(c), the Contractor must indemnify the Principal from and against any Claim or Loss brought against, suffered or incurred by the Principal arising out of, or in connection with: 
[bookmark: _Ref103619841]to the extent permitted by law, the Contractor or the Contractor Personnel failing to comply with the Work Health and Safety Requirements or Environmental Requirements (or any combination); 
[bookmark: _Ref103619842]a breach by the Contractor of clause 11; and
[bookmark: _Ref103619843]the Contractor or any of the Contractor Personnel failing to comply with a Legislative Requirement,
including any fines or penalties to the extent permitted by Law.
[bookmark: _Ref103619844]The Contractor’s liability to indemnify the Principal under clauses 11.9(a) and 11.9(b) will be proportionately reduced to the extent that: 
[bookmark: _Ref103619845]a negligent act or omission of the Principal or the Principal Personnel caused or contributed to the Claim or Loss; or
[bookmark: _Ref103619846]the Principal failed to take reasonable steps to mitigate the Claim or Loss.
[bookmark: _Ref103619847][bookmark: _Ref103620506][bookmark: _Ref103620507][bookmark: _Ref103620589][bookmark: _Ref103620596][bookmark: _Ref103620600][bookmark: _Ref103620837][bookmark: _Toc103871587][bookmark: _Toc114656704]Timing for completion of Works
[bookmark: _Ref103619848][bookmark: _Toc103871588][bookmark: _Toc114656705]Time for Completion
The Contractor must:
[bookmark: _Ref103619849]perform the Works with due expedition and without delay and in accordance with the Construction Program; 
[bookmark: _Ref103619850]achieve Completion by the Date for Completion;
[bookmark: _Ref103619851]notify the Principal of any delays or potential delays in the performance of the Works or achieving Completion by the Date for Completion within 5 Business Days after the Contractor became aware of any delay or potential delay (or when the Contractor ought to have become aware of the delay or potential delay, if earlier), which notice must include details of the cause and likely extent of the delay; and
[bookmark: _Ref103619852]take all steps necessary to minimise the effect of any delay to the Works.
[bookmark: _Ref103619853][bookmark: _Toc103871589][bookmark: _Toc114656706]Allowable extensions of time
Subject to the other provisions of this clause 12, the Contractor is entitled to Claim an extension to the Date for Completion if the Contractor has demonstrated to the Principal’s satisfaction that it has, or will be, delayed in achieving Completion by the Date for Completion due to one or more of the following reasons, except to the extent caused by the Contractor, the Contractor Personnel or a Defect:
[bookmark: _Ref103619854]a Compensation Event;
[bookmark: _Ref103619855]a suspension of Work by the Contractor pursuant to section 62 of the Security of Payment Act; or
[bookmark: _Ref103619856]a Force Majeure Event,
(in each case, a Delay Event). 
[bookmark: _Ref103619857][bookmark: _Toc103871590][bookmark: _Toc114656707]Conditions precedent to an extension of time
[bookmark: _Ref103619858]The Contractor is not entitled to an extension of time unless the:
[bookmark: _Ref103619859]delay is caused by a Delay Event;
[bookmark: _Ref103619860]Works that are delayed are on the critical path;
[bookmark: _Ref103619861]Contractor has taken all reasonable steps to preclude the occurrence of the cause of the delay;
[bookmark: _Ref103619862]Contractor has established to the Principal’s satisfaction that the extension it seeks because of the delay attributable to a Delay Event does not overlap periods of delay due to any cause for which the Contractor is not entitled to request an extension of time. The Contractor will have no entitlement to an extension of time to the extent of any overlap; 
Contractor provides updates every 10 Business Days that the Delay Event is continuing, commencing on the date of first notice under clause 12.1(c);
[bookmark: _Ref103619863]Claim for an extension of time is made in writing to the Principal within 10 Business Days after the Contractor became aware, or ought reasonably to have become aware, if earlier, that the Delay Event had ceased; and
[bookmark: _Ref103619864]Contractor has taken and continues to take all reasonable steps possible to minimise the extent and consequences of the delay.
[bookmark: _Ref103619865]For clarity, seasonal weather conditions which are typical for the relevant time of year according to the records of the Australian Bureau of Meteorology will not constitute a Delay Event, unless those weather conditions result in a natural disaster or state of emergency being declared in the location of the Site.
[bookmark: _Ref103619866][bookmark: _Toc103871591][bookmark: _Toc114656708]Response to claim
[bookmark: _Ref104372835]The Principal must, within 15 Business Days after receipt of a Claim under this clause 12, respond to the Contractor in writing. The Principal’s response must: 
[bookmark: _Ref103619867]grant the Contractor the extension of time to the Date for Completion which the Contractor is entitled to (if any);
[bookmark: _Ref103619868]for a Compensation Event, specify the amounts under clause 12.7 which the Contractor is entitled to (if any); and
[bookmark: _Ref103619869]if the extensions of time or amounts under clause 12.7 differ from those claimed, state the reasons for the differences. 
A failure of the Principal to grant an extension of time, or to grant an extension of time within the time provided for in clause 12.4(a), does not cause the Date for Completion to be set at large. However if:
the Principal does not respond to a claim for an extension of time within the time provided for in clause 12.4(a); and
as a result, the Contractor is entitled to an extension of time under clause 12.2,
the Contractor will be entitled to claim an extension of time in relation to the Principal’s delay in responding (over and above the time provided for in clause 12.4(a)).
[bookmark: _Ref103619870][bookmark: _Toc103871592][bookmark: _Toc114656709]Extension of time at Principal’s discretion
[bookmark: _Ref103619871]Even though the Contractor is not entitled to an extension of time, the Principal may (in its discretion) extend the Date for Completion at any time for any reason by written notice to the Contractor. 
[bookmark: _Ref103619872]The Contractor is not entitled to make any Claim against the Principal in relation to an extension of time under clause 12.5(a), including for amounts under clause 12.7.
[bookmark: _Ref104371688][bookmark: _Toc114656710][bookmark: _Ref103619873][bookmark: _Toc103871593]Reduction in time for Variation
Subject to this clause 12, if a Variation Directed pursuant to a Variation Notice, or action Directed pursuant to an Acceleration Order, will reduce the time required to achieve a Milestone Event or Completion, the Date for Completion will be brought forward by the period of the reduction (in days).
[bookmark: _Ref104382039][bookmark: _Toc114656711]Delay costs
[bookmark: _Ref103619874]Subject to this clause 12, if the Date for Completion is extended under clause 12.2(a) for a Compensation Event, the Principal must pay to the Contractor the reasonable additional costs and expenses directly incurred by the Contractor as a result of that delay. 
[bookmark: _Ref103619875]Amounts payable under this clause 12.7: 
[bookmark: _Ref103619876]only include costs and expenses relating to Work activities delayed, prolonged or disrupted as a result of the Compensation Event; 
[bookmark: _Ref103619877]do not include the cost or expense of Personnel and other resources redeployed, whether on other Work or otherwise; and
[bookmark: _Ref103619878]do not include profit, margins, corporate overheads, or lost opportunities resulting from the delay.
[bookmark: _Ref103619879]Amounts are not payable under this clause 12.7 to the extent that:
[bookmark: _Ref103619880]those amounts would have been avoided or mitigated if the Contractor had complied with clause 12.11; 
[bookmark: _Ref103619881]the Contractor is entitled to be paid those amounts under another provision of the Contract; and
[bookmark: _Ref103619882]more than one event causes concurrent delay to the Date for Completion and at least one of those events is not a Compensation Event.
[bookmark: _Ref103619883]The total amount payable under this clause 12.7 in relation to a single day is limited to the amount set out in Item 30.
[bookmark: _Ref103619884][bookmark: _Toc103871594][bookmark: _Toc114656712]Other provisions relevant to an allowable time extension
[bookmark: _Ref103619885]After expiration of the period in clause 12.3(a)(6), any Claim for an extension of time to the Date for Completion that the Contractor could have made against the Principal, but which has not been made, is barred and such failure will constitute a waiver by the Contractor of its right under clause 12.2.
[bookmark: _Ref103619886]If the Contractor disputes the Principal’s determination under clause 12.4, it may, within 10 Business Days after the determination, refer the Dispute for resolution under clause 34.
[bookmark: _Ref103619887]If the Contractor does not refer the determination for Dispute resolution within the time set out in clause 12.8(b), the Principal’s determination under clause 12.4 will be final and binding on the Contractor and such failure to refer will constitute a waiver by the Contractor of its right under clause 12.8(b).
[bookmark: _Ref104370557][bookmark: _Toc114656713][bookmark: _Ref103619888][bookmark: _Toc103871595]Corrective action
[bookmark: _Ref104370558]Without limiting clause 12.11, if at any time:
[bookmark: _Ref104370561]the progress of Work has fallen behind that shown in the Construction Program, or otherwise is not in accordance with the Contract; and
the delay referred to in clause 12.9(a)(1) is not a result of a Delay Event,
the Contractor must, at its own cost, take the necessary corrective action so as to ensure that progress is maintained in accordance with the Contract. The Principal may from time to time direct the Contractor to provide details of the corrective action it plans to take under this clause 12.9.
Corrective action taken (or to be taken) by the Contractor under this clause 12.9 may include the working of overtime and additional shifts, the application of more resources to carry out the Work, and the adjustment and rescheduling of activities.
[bookmark: _Ref104370673]If the Contractor fails to take corrective action in accordance with this clause 12.9, the Principal may direct the Contractor as to the corrective action it is to take and the Contractor must comply with that direction at its own cost. No direction by the Principal under this clause 12.9(c) will be taken to constitute such a direction unless it is:
in writing;
signed by the Principal; and
expressly states that it is a direction under clause 12.9(c).
[bookmark: _Toc114656714]Sole remedy
Extensions of time under clause 12.2 and payment of amounts under clause 12.7 are the Contractor’s sole remedy for delay to the Work, however caused.
[bookmark: _Ref103619889][bookmark: _Toc103871596][bookmark: _Toc114656715]Prevention and mitigation
The Contractor must take all reasonable steps to avoid or mitigate any delay to the Work and amounts under clause 12.7, including re-sequencing Work, redeploying or standing down personnel and demobilising.
[bookmark: _Toc114656716]Notice requirements
The Contractor warrants to the Principal that compliance with the notice requirements and pre-conditions in this clause 12 are:
reasonably possible; and 
not unreasonably onerous.
[bookmark: _Toc114656717]Acceleration of Work
[bookmark: _Ref104371349][bookmark: _Toc114656718]Acceleration proposal requested by Principal
Without limiting clause 12.9, the Principal may request the Contractor to provide a proposal to accelerate or re-sequence the Work to reduce the time required to achieve Completion.
[bookmark: _Ref104371352]The Contractor must, within 10 Business Days after a request, give the Principal:
[bookmark: _Ref104371357]if it is reasonably practicable to accelerate or re-sequence the Work, an acceleration proposal which complies with clause 13.2(a); and
otherwise, written notice setting out why it is not reasonably practicable to accelerate or re-sequence the Work.
[bookmark: _Ref104371320][bookmark: _Toc114656719]Proposal requirements
[bookmark: _Ref104371321]An acceleration proposal under clause 13.1(b)(1) must state it is an acceleration proposal under that clause and set out, in reasonable detail:
the actions the Contractor could take to accelerate or re-sequence the Work;
[bookmark: _Ref104371416]any adjustments to the Milestone Amounts for those actions; and
[bookmark: _Ref104371430]the adjustment to the Date for Completion as a result of those actions.
The acceleration proposal must also include: 
reasonable details of how the matters set out in clause 13.2(a)(2) and 13.2(a)(3) were determined;
an itemised breakdown for labour, materials, plant, preliminaries, supervision, overheads and profit; and
reasonable supporting evidence, including quotations from Subcontractors.
The acceleration proposal must be open for acceptance by the Principal for at least 15 Business Days after it is provided (or such longer period of time as the Contractor consents to in writing).
The Contractor must promptly provide any further information reasonably requested by the Principal for the purposes of assessing an acceleration proposal.
[bookmark: _Ref104371263][bookmark: _Toc114656720]Acceleration Order
The Principal may, within 15 Business Days after receipt of an acceleration proposal under clause 13.1(b)(1) (or such longer period of time as the Contractor consents to in writing), give the Contractor an Acceleration Order to take some or all of the action detailed in the acceleration proposal.
Where the Principal gives the Contractor the Acceleration Order, the Contractor must take the action required by it.
The Acceleration Order must describe the matters listed in clauses 13.2(a)(2) and 13.2(a)(3) to the extent they have been agreed or determined under the Contract.
Unless the Acceleration Order requires otherwise, the Contractor must commence taking the action required by it regardless of whether the matters listed in clauses 13.2(a)(2) and 13.2(a)(3) have been agreed or determined.
The Contractor is not entitled to make any Claim against the Principal in relation to action taken to accelerate or re-sequence the Work without an Acceleration Order. 
[bookmark: _Ref104371636][bookmark: _Toc114656721]Acceleration details
If the Principal directs the Contractor to take action pursuant to an Acceleration Order, the Parties must seek to agree the matters listed in clauses 13.2(a)(2) and 13.2(a)(3). The matters as agreed by the Parties will apply.
[bookmark: _Ref104371640]To the extent the Parties fail to agree any adjustment to the Milestone Amounts within 10 Business Days after the Principal gives an Acceleration Order (or such other date as is agreed by the Parties), the Principal will adjust the Milestone Amounts as follows:
[bookmark: _Ref104390743]if the relevant rates or prices for the Works required under the Variation are set out in Schedule 1, those rates or prices will be used to the extent that the Principal determines it is reasonable to apply them;
[bookmark: _Ref104390773]if clause 13.4(b)(1) does not apply, the Contract rates or prices will be applied to the extent that the Principal determines it is reasonable to apply them; and
to the extent that neither clauses 13.4(b)(1) or 13.4(b)(2) apply, a reasonable amount determined by the Principal.
To the extent the Parties fail to agree the adjustment to the Date for Completion which is required under clause 12.6 within 10 Business Days after the Principal gives an Acceleration Order (or such other date as is agreed by the Parties), either Party may refer the matter for determination under clause 34.
The Contractor may dispute under clause 34 whether a determination under clause 13.4(b) was made in accordance with that clause.
[bookmark: _Ref103619890][bookmark: _Ref103620502][bookmark: _Ref103620508][bookmark: _Ref103620616][bookmark: _Ref103620623][bookmark: _Ref103620628][bookmark: _Toc103871597][bookmark: _Toc114656722]Liquidated Damages
[bookmark: _Ref103619891]Without prejudice to any other rights the Principal may have under the Contract but subject always to clause 26.2(c), if the Contractor fails to achieve Completion by the Date for Completion, then the Contractor must pay to the Principal liquidated damages determined in accordance with Item 9 for each day after the Date for Completion until (and including) the earlier of the Date of Completion and the date the Contract terminates (Liquidated Damages Amount).
[bookmark: _Ref103619892]If the Date for Completion is extended after the Contractor has paid liquidated damages under this clause 14, the Principal must promptly repay to the Contractor any liquidated damages received for the period up to (and including) the extended Date for Completion.
[bookmark: _Ref103619893]The Liquidated Damages Amount will be a debt due and payable from the Contractor to the Principal. The Principal will be entitled to either:
[bookmark: _Ref103619894]deduct this amount from any payments to be made to the Contractor; or
[bookmark: _Ref103619895]demand payment within 10 Business Days after the Contractor receives a notice from the Principal setting out the calculation of the Liquidated Damages Amount. 
[bookmark: _Ref103619896]Payment of liquidated damages will not relieve the Contractor from duly performing its obligations under the Contract.
[bookmark: _Ref103619897]The Parties acknowledge and agree that:
[bookmark: _Ref103619898]it is not possible to determine with precision the Loss which the Principal will suffer and incur if Completion is not achieved by the Date for Completion;
[bookmark: _Ref103619899]it is in the Parties’ economic and other interests to agree in advance the damages payable to the Principal in such circumstances, including by giving the Parties certainty as to the damages payable; and 
[bookmark: _Ref103619900]the liquidated damages payable under this clause 14 are enforceable genuine pre-estimates of such Loss.
[bookmark: _Ref103619901]If the Contractor's obligation to pay liquidated damages under this clause 14 is unenforceable for any reason (including because the liquidated damages are a penalty), the Principal may claim general damages for the Contractor’s failure to achieve Completion by the Date for Completion.
[bookmark: _Ref103619902][bookmark: _Ref103620509][bookmark: _Toc103871598][bookmark: _Toc114656723]General testing and inspections
[bookmark: _Ref103619903][bookmark: _Toc103871599][bookmark: _Toc114656724]Principal may order tests of or inspect Works
[bookmark: _Ref103619904]At any time before the expiry of the Defects Liability Period, the Principal may:
[bookmark: _Ref103619905]inspect or test or arrange for any part of the Works to be inspected or tested; or
[bookmark: _Ref103619906]Direct the Contractor to arrange for any part the Works to be inspected or tested, after which the Contractor must promptly arrange the inspection or testing.
[bookmark: _Ref103619907]Inspection or testing required under the Contract must be carried out by an appropriately qualified and skilled person adequately trained for the tasks allocated to them and carried out in a manner that causes the least possible damage to the Works.
[bookmark: _Ref103619908]The Contractor must provide any assistance and samples and make accessible any part of the Works as may be required by the Principal for any inspection or testing.
[bookmark: _Ref103619909]On completion of the inspections or tests, if there is evidence of non-conformance of, or a Defect in, the Works, the Contractor must promptly make good the Works or any part of the Works inspected or tested so that they fully comply with the Contract.
[bookmark: _Ref103619910]The results of inspections or tests must promptly be made available to the Principal.
[bookmark: _Ref103619911][bookmark: _Toc103871600][bookmark: _Toc114656725]Costs of inspecting and testing
[bookmark: _Ref103619912]Subject to clause 15.2(b), the Contractor must bear all costs of testing and inspection.
[bookmark: _Ref103619913]The Principal must bear the cost of any inspection and testing which shows that the Works are of an acceptable quality and in accordance with the Contract.
[bookmark: _Ref103619914]Nothing in this clause 15.2 will make the Principal liable to bear the cost of any tests or inspections referred to in the Project Requirements, the cost of which is included in the Contract Price.
[bookmark: _Ref103619915][bookmark: _Toc103871601][bookmark: _Toc114656726]Notice of tests
Contractor must give the Principal reasonable written notice of its readiness for inspections and tests required under the Contract so that the Principal may witness or have witnessed the same if it so chooses.
[bookmark: _Ref103619916][bookmark: _Ref103620510][bookmark: _Ref103620639][bookmark: _Toc103871602][bookmark: _Toc114656727]Completion Tests
[bookmark: _Ref103619917][bookmark: _Toc103871603][bookmark: _Toc114656728]Procedure for Completion tests
The Contractor must prepare and perform all tests necessary to confirm whether the Works have reached Completion in accordance with the Contract (Completion Tests).
[bookmark: _Ref103619918][bookmark: _Toc103871604][bookmark: _Toc114656729]Completion Test results
[bookmark: _Ref103619919]The Contractor must provide to the Principal full and substantiated test results for all Completion Tests within 5 Business Days after completion of the relevant test or the date required (if any) under the Project Requirements or Construction Program.
[bookmark: _Ref103619920]Except:
[bookmark: _Ref103619921]with the prior written consent of the Principal; or
[bookmark: _Ref103619922]to the extent necessary to comply with clause 16.3(a),
the Contractor must not adjust (and will not allow the adjustment of) any part of the Works following completion of any test.
[bookmark: _Ref103619923][bookmark: _Toc103871605][bookmark: _Toc114656730]Rectification work
If the whole or any part of the Works fails to pass a Completion Test, the Contractor must:
[bookmark: _Ref103619924]promptly execute such work of replacement, amendment, reconstruction, rectification and make good any Defects, failures, imperfections or other faults as may be required to ensure that all Completion Tests are satisfied;
[bookmark: _Ref103619925]be responsible for all costs and expenses incurred or sustained; and
[bookmark: _Ref103619926]if so required by the Principal, submit to the Principal for its review, details of the work which it proposes to execute.
[bookmark: _Ref103619927][bookmark: _Toc103871606][bookmark: _Toc114656731]Failure to perform a Completion Test
If the Contractor fails to perform any Completion Test in accordance with the Contract:
[bookmark: _Ref103619928]the Principal must give the Contractor a notice advising that the Contractor has failed to perform a Completion Test and providing that the Contractor has a further 5 Business Days to perform the Completion Test;
[bookmark: _Ref103619929]if the Contractor fails to perform the Completion Test in accordance with the notice given by the Contractor under clause 16.4(a), the Principal may perform that Completion Test at a date and time determined by the Principal; and
[bookmark: _Ref103619930]the cost incurred by the Principal in performing that Completion Test will be a debt due and payable immediately from the Contractor to the Principal.
[bookmark: _Ref103619931][bookmark: _Ref103620511][bookmark: _Toc103871607][bookmark: _Toc114656732]Completion of Works
[bookmark: _Ref103619932][bookmark: _Toc103871608][bookmark: _Toc114656733]Completion Notice
The Contractor must notify the Principal and the Principal’s Representative when the Contractor considers that the Works have achieved Completion (Completion Notice).
[bookmark: _Ref103619933][bookmark: _Toc103871609][bookmark: _Toc114656734]Inspection
Within 10 Business Days of a Completion Notice being given by the Contractor to the Principal and the Principal’s Representative under clause 17.1, the Principal will:
[bookmark: _Ref103619934]inspect the Works and Direct the Contractor to undertake any Completion Tests; or
[bookmark: _Ref103619935]Direct the Contractor to perform the Completion Tests in the presence of the Principal (on a date specified by the Principal).
[bookmark: _Ref103619936][bookmark: _Toc103871610][bookmark: _Toc114656735]Completion claim requirements
After the Contractor has complied with all Directions of the Principal under clause 17.2, the Contractor may notify the Principal that the Works have reached Completion and the notice must include full and substantiated results for all tests which the Contractor is required to perform under the Contract (including the Completion Tests).
[bookmark: _Ref103619937][bookmark: _Toc103871611][bookmark: _Toc114656736]Completion Certificate
When the Principal is satisfied that Completion has been achieved, the Principal must issue a Completion Certificate for the Works.
[bookmark: _Ref103619938][bookmark: _Toc103871612][bookmark: _Ref111567344][bookmark: _Toc114656737]Ownership of Works
[bookmark: _Ref103619939]All rights, title and ownership in each part of the Works passes to the Principal upon the earlier of:
[bookmark: _Ref103619940]delivery of that part of the Works on a Site; and
[bookmark: _Ref103619941]payment by the Principal in relation to that part of the Works.
[bookmark: _Ref103619944][bookmark: _Toc103871613][bookmark: _Toc114656738]Cleaning up following Completion
Within 10 Business Days after the Date of Completion or any earlier period as determined by the Principal (acting reasonably), the Contractor must:
[bookmark: _Ref103619945]remove all unused materials, equipment and Construction Plant which do not form part of the Works from the Site; and
[bookmark: _Ref103619946]leave the Site in a clean and tidy condition.
[bookmark: _Ref103619947][bookmark: _Toc103871614][bookmark: _Toc114656739]Final Completion
[bookmark: _Ref103619948]When the Contractor considers the Works have reached Final Completion, the Contractor must give notice to the Principal.
[bookmark: _Ref103619949]Within 20 Business Days of a notice being given by the Contractor under clause 17.7(a), the Principal may inspect the Works and require the Contractor to undertake any tests under clause 16.
[bookmark: _Ref103619950]Upon Final Completion, the Principal must issue a Final Completion Certificate.
[bookmark: _Ref103619951][bookmark: _Toc103871615][bookmark: _Toc114656740]Final Payment Claim
[bookmark: _Ref103619952]Within 10 Business Days after the Final Completion Date, the Contractor must lodge with the Principal and the Principal’s Representative in respect of the Works, a final payment claim entitled “Final Payment Claim”.
[bookmark: _Ref103619953]The Final Payment Claim must include the details of all sums claimed as being due to the Contractor arising out of, or in connection with, the Contract.
[bookmark: _Ref103619954]Upon payment under clause 17.9(c), except as set out in the Final Payment Claim:
[bookmark: _Ref103619955]the Principal is not liable for any Claim by the Contractor; and
[bookmark: _Ref103619956]the Contractor is absolutely barred from making any Claim,
arising out of, or in connection with, the Contract.
[bookmark: _Ref103619957][bookmark: _Toc103871616][bookmark: _Ref111566604][bookmark: _Toc114656741]Final Payment Schedule
[bookmark: _Ref103619959]Within 10 Business Days after receipt of the Final Payment Claim, the Principal must issue to the Contractor, a payment schedule entitled “Final Payment Schedule” which states the amount (if any) which is finally due from:
[bookmark: _Ref103619961]the Principal to the Contractor; or
[bookmark: _Ref103619962]the Contractor to the Principal,
(as the case may be) in respect of the Contract.
[bookmark: _Ref103619963]If the Final Payment Schedule states monies are due from the Principal to the Contractor, within 2 Business Days after issue of the Final Payment Schedule, the Contractor must provide to the Principal a Tax Invoice for the amount set out in the Final Payment Schedule owing to the Contractor.
[bookmark: _Ref103619964]The Principal must pay the Contractor the amount shown in the Tax Invoice including GST, within 8 Business Days after the provision by the Contractor of a Tax Invoice, subject to clause 17.9(d).
[bookmark: _Ref103619965]The Contractor agrees that the Principal may:
[bookmark: _Ref103619966]deduct from amounts due to the Contractor any money due or which may become due from the Contractor to the Principal under, or in connection with, the Contract; and
[bookmark: _Ref103619967]withhold payment of any amounts payable under the Contract pending resolution of any Dispute.
[bookmark: _Ref103619968]If the Final Payment Schedule states monies are due from the Contractor to the Principal, that amount will be a debt due and payable from the Contractor to the Principal 10 Business Days after the Principal provides a Tax Invoice to the Contractor.
[bookmark: _Ref103619969][bookmark: _Ref103620512][bookmark: _Ref103620647][bookmark: _Ref103620653][bookmark: _Toc103871617][bookmark: _Toc114656742]Defects
[bookmark: _Ref103619970][bookmark: _Toc103871618][bookmark: _Toc114656743]Contractor to complete outstanding work
The Contractor must, within 20 Business Days after the Date of Completion, or such other period as the Principal may agree, rectify any Defects in the Works existing at the Date of Completion.
[bookmark: _Ref104378616][bookmark: _Toc114656744][bookmark: _Ref116038036]Defects Liability Period for the Works
A Defects Liability Period will apply to the Works. The Defects Liability Period will: 
start on the date after the Date of Completion; and
end the period specified in Item 28 after the Date of Completion.
[bookmark: _Ref104378744][bookmark: _Toc114656745]Defects Liability Period for Remedial Work
A Defects Liability Period will apply to the Remedial Work carried out under clause 18.5. The Defects Liability Period for particular Remedial Work will: 
start on the day after the Remedial Work is complete; and 
end the period specified in Item 29 after that, or at the end of the Defects Liability Period under clause 18.2, whichever is the later, provided that in no circumstances will the Defects Liability Period in respect of all Remedial Work extend beyond 2 multiples of the period specified in Item 28.
[bookmark: _Ref103619971][bookmark: _Ref103621611][bookmark: _Toc103871619][bookmark: _Toc114656746]Direction to rectify
[bookmark: _Ref103619972]The Principal may Direct the Contractor in writing to rectify a Defect at any time during the Defects Liability Period. 
[bookmark: _Ref103619973]The Principal may, after consulting with the Contractor, specify a reasonable time within which the Contractor must complete the Remedial Work by written notice. 
[bookmark: _Ref103619974][bookmark: _Toc103871620][bookmark: _Toc114656747]Contractor to rectify
[bookmark: _Ref103619975]After a Direction under clause 18.4(a), the Contractor must perform the Remedial Work.
[bookmark: _Ref103619976]Subject to clause 18.5(c), the Contractor must complete the Remedial Work within: 
[bookmark: _Ref103619977]where the Principal has specified a reasonable time under clause 18.4(b), that time; or 
[bookmark: _Ref103619978]otherwise, a reasonable time.
[bookmark: _Ref103619979]Where, in the Principal’s reasonable opinion, a Defect endangers people, livestock, property or the Environment, the Contractor must either complete the Remedial Work, or a temporary fix which prevents the danger, within 48 hours after a Direction under clause 18.4(a), or such other time as agreed between the Parties having regard to the urgency of the case. 
[bookmark: _Ref103619981][bookmark: _Toc103871622][bookmark: _Toc114656748]Contractor may request extension
[bookmark: _Ref103619982]If the Contractor is unable to complete Remedial Work by the time required under clause 18.5(b), the Contractor may request an extension by written notice to the Principal. 
[bookmark: _Ref103619983]If the Principal is reasonably satisfied that the Contractor is diligently progressing the Remedial Work, the Principal may extend the time for completing it by a single reasonable further period promptly after a request under clause 18.6(a).
[bookmark: _Ref103619984]In determining an extension under clause 18.6(b), the Principal must take into account the nature of the Remedial Work.
[bookmark: _Ref103619985][bookmark: _Toc103871623][bookmark: _Toc114656749]Failure to rectify
[bookmark: _Ref103619986]If the Contractor fails to remedy a Defect in accordance with clause 18.1, fails to satisfactorily carry out the Remedial Work within the time specified in the Principal's notice, or in the event of an emergency or urgency, the Principal may (without limiting any other right available to it) carry out the Remedial Work, or have the Remedial Work performed by other contractors, without further notice to the Contractor. 
[bookmark: _Ref103619987]The costs and expenses incurred by the Principal in having the Remedial Work carried out will be a debt due and payable from the Contractor to the Principal 10 Business Days after the Principal provides an invoice and reasonable evidence of those costs and expenses.
[bookmark: _Ref103619988][bookmark: _Toc103871624][bookmark: _Toc114656750]Defects register
[bookmark: _Ref103619989]As soon as possible after the Date of Completion, the Contractor must prepare and keep up to date a register of all Defects notified to the Contractor under this clause 18 or which the Contractor is aware of.
[bookmark: _Ref103619990]The Defects register must include, for each Defect:
[bookmark: _Ref103619991]the date the Defect was identified;
[bookmark: _Ref103619992]the date the Contractor expects the Defect will be rectified; and 
[bookmark: _Ref103619993]the date the Defect is rectified.
[bookmark: _Ref103619994]The Contractor must give the Principal an up to date copy of the Defects register within 2 Business Days after a request.
[bookmark: _Ref103619995][bookmark: _Toc103871625][bookmark: _Toc114656751]Acceptance of defective works
If: 
[bookmark: _Ref103619996]the Principal discovers that any Materials and Equipment or part of the Works are not in accordance with the Contract; or
[bookmark: _Ref103619997]the Contractor has failed to comply with a Direction under clause 18.4(a),
the Principal may elect to accept the Defect notwithstanding that such Works are not in accordance with the Contract, and if applicable and acting reasonably, the Contract Price must be reduced by an amount determined by the Principal to reflect the reduced value of the applicable Works.
[bookmark: _Toc114656752]Investigation of Defects by Contractor
Where the Principal claims that there is a Defect in part of the Works during the Defects Liability Period, the Contractor may access the Works as reasonably required to investigate and test whether there is a Defect.
[bookmark: _Ref103619998][bookmark: _Toc103871626][bookmark: _Toc114656753]Contractor to minimise disruption
The Contractor must perform Remedial Work under clause 18.5 at times and in a manner which causes as little inconvenience and disruption to the Principal’s operations and people accessing or using the Site and surrounding areas as is reasonably possible. 
[bookmark: _Ref103619999][bookmark: _Toc103871627][bookmark: _Toc114656754]Rights additional
The Principal’s rights under this clause 18 are in addition to, and do not reduce or exclude, its other rights under the Contract and at Law. 
[bookmark: _Ref103620000][bookmark: _Ref103620513][bookmark: _Ref103620664][bookmark: _Ref103621658][bookmark: _Toc103871628][bookmark: _Toc114656755]Contract Price
[bookmark: _Ref103620001][bookmark: _Toc103871629][bookmark: _Toc114656756]Contract Price
[bookmark: _Ref103620002]The Principal must pay the Contract Price to the Contractor for the Works in accordance with this clause 19.
[bookmark: _Ref103620003]The Contractor acknowledges and agrees that:
[bookmark: _Ref103620004]the Contract Price represents its full and complete payment for all matters and things necessary for the complete performance and Completion of the Works in compliance with the Contract;
[bookmark: _Ref103620005]the Contractor is not entitled to any adjustment in the Contract Price except:
[bookmark: _Ref103620006]in accordance with clause 19.2(a) in respect of Provisional Sum Items; 
[bookmark: _Ref103620007]in accordance with clause 21 as a result of a Variation which is the subject of a Variation Quotation that is accepted by the Principal under clause 21.3(a); 
any cost and expense being included or excluded from being paid under the Contract in accordance with the terms of the Panel Agreement; and
any amounts payable as set out in the Procurement Form; and
[bookmark: _Ref103620008]the Contract Price and any rates or prices included in the Contract are not subject to adjustment for rise and fall in respect of any site allowance or by reason of fluctuations in exchange rates, changes in the cost of labour and materials, or for any other matter, even where there is an extension of time to the relevant Date for Completion.
[bookmark: _Ref103620009][bookmark: _Toc103871630][bookmark: _Toc114656757]Provisional sums
[bookmark: _Ref103620010]Subject to clause 19.2(b), a provisional sum included in the Contract is not itself payable by the Principal but where, at the Direction of the Principal, the work or item to which the provisional sum relates (Provisional Sum Item) is performed or supplied by:
[bookmark: _Ref103620011]the Contractor, the work or item will be valued in accordance with Schedule 1; and
[bookmark: _Ref103620012]a Subcontractor, the Principal must pay the Contractor the amount payable by the Contractor to the Subcontractor for the Provisional Sum Item performed or supplied, disregarding any damages payable by the Contractor to the Subcontractor or vice versa.
[bookmark: _Ref103620013]In addition to the amounts payable pursuant to clause 19.2(a), the Contractor will be entitled to be remunerated for attendance and profit in relation to Provisional Sum Items as follows:
[bookmark: _Ref103620014]the Contractor will not be entitled to any profit and attendance margin in relation to: 
[bookmark: _Ref103620015]any Provisional Sum Item not performed or supplied; or
[bookmark: _Ref103620016]any Provisional Sum Item if performed or supplied, where the value of the Provisional Sum Item does not exceed the amount thereof as specified in the Contract; and
[bookmark: _Ref103620017]if a Provisional Sum Item is performed or supplied and the value thereof exceeds the amount thereof as specified in the Contract (Provisional Amount Excess), the Principal must pay the Contractor the percentage stated in Item 33 on the Provisional Amount Excess as profit and attendance margin.
[bookmark: _Ref103620018]The amount payable to a Subcontractor for materials or goods is to be taken to be the net cost to the Contractor (disregarding any deduction of cash discount for prompt payment).
[bookmark: _Ref103620019][bookmark: _Ref103621683][bookmark: _Toc103871631][bookmark: _Ref113276880][bookmark: _Toc114656758]Payments claims
[bookmark: _Ref103620020]On the 28th day of each month, the Contractor may submit to the Principal a written payment claim. 
[bookmark: _Ref103620021]In the payment claim, the Contractor may claim:
[bookmark: _Ref103620022](lump sum) if the Contract Price is a lump sum, the Milestone Amounts that are attributable to the Milestone Events completed since the previous payment claim (or, in the case of the first payment claim, all Milestone Events completed prior to that payment claim) (Completed Milestone Events) plus any other amounts that are payable to the Contractor in accordance with the Contract; or
[bookmark: _Ref103620023](schedule of rates) if the Contract Price is based on a schedule of rates, the amounts that are attributable to the Works completed (determined by reference to the rates in Schedule 1) following the previous payment claim (or, in the case of the first payment claim, the Works completed prior to that payment claim) as determined by reference to Schedule 1 plus any other amounts that are payable to the Contractor in accordance with the Contract.
[bookmark: _Ref103620024]Each payment claim must:
[bookmark: _Ref103620025]set out the total amount claimed and an itemised breakdown of that amount;
[bookmark: _Ref103620026]include details and supporting information reasonably required to assess whether the amounts claimed are payable in accordance with the Contract; 
[bookmark: _Ref103620027]include the statutory declaration required under clause 7.8; and
[bookmark: _Ref103620028]otherwise be in the form and include the information reasonably required by the Principal. 
The Contractor must not:
claim payment for any Milestone Event which has not only been partially achieved; or
submit more than one payment claim each month.
[bookmark: _Ref103620029]The Contractor must provide any further information and assistance reasonably requested by the Principal for the purposes of assessing a payment claim.
[bookmark: _Ref103620030][bookmark: _Toc103871632][bookmark: _Ref111559730][bookmark: _Toc114656759]Payment schedule
[bookmark: _Ref103620031]Within 10 Business Days of receipt of the payment claim under clause 19.3(a), the Principal must assess the payment claim and issue a payment schedule to the Contractor.
[bookmark: _Ref116050660]The payment schedule must identify the payment claim to which it relates (if any) and set out:
[bookmark: _Ref103620034]the amount claimed which is payable to the Contractor;
the reasons for any difference (including, if applicable, the reasons for withholding or setting off any amount);
if the Contract requires the Contractor to provide retention as security for the Contractor’s performance:
[bookmark: _Ref103620035]amounts previously deducted for Retention Monies pursuant to clause 5.10; and
[bookmark: _Ref103620036]Retention Monies to be deducted pursuant to clause 5.10 as security; and
[bookmark: _Ref103620037]any other amounts that are payable to the Contractor in accordance with the Contract (including any relevant additional amounts for authorised Variations under clause 21).
[bookmark: _Ref103620038]The Principal may, at any time, issue a payment schedule correcting any error discovered in a previous payment schedule.
[bookmark: _Ref103620039][bookmark: _Toc103871633][bookmark: _Toc114656760]Tax invoice
Within 2 Business Days of the Principal issuing a payment schedule to the Contractor under clause 19.4, the Contractor must provide the Principal with a Tax Invoice for the amount specified in the payment schedule.
A Tax Invoice must include:
the Procurement Form number;
a description of the Works performed;
the amount being claimed for the Works;
the amount of any applicable GST; and
any further information reasonably requested by the Principal.
[bookmark: _Ref103620040][bookmark: _Toc103871634][bookmark: _Toc114656761]Payment
Subject to clause 19.8, the Principal must pay the Contractor the amount stated as due to the Contractor in a payment schedule within 8 Business Days after receipt of a Tax Invoice in compliance with clause 19.5.
[bookmark: _Toc114656762]Payment not approval
Payment by the Principal to the Contractor under this clause 19 is payment on account only and not approval of the Works to which the payment relates. The issue of a payment schedule and payment by the Principal does not, of itself, affect the Principal’s rights to dispute whether an amount was payable under the Contract or whether the Works complies with the Contract.
[bookmark: _Ref103620052][bookmark: _Ref103621020][bookmark: _Toc103871635][bookmark: _Toc114656763]Principal’s right of set-off
The Principal may set-off from any amount due and payable from the Principal to the Contractor under or in connection with the Contract, any amount due and payable from the Contractor to the Principal under, or in connection with, the Contract.
[bookmark: _Toc114656764]All costs included
Except as expressly stated in the Contract (including clause 21), the Contract Price is deemed to include provision for all costs, expenses and charges incurred by the Contractor in performing its obligations under the Contract.
[bookmark: _Ref103620055][bookmark: _Ref103621031][bookmark: _Toc103871636][bookmark: _Toc114656765]Interest on overdue payments
If a Party fails to pay an amount due to the other Party under the Contract by the due date, the Party that failed to pay must pay the other Party interest on that amount at the Default Interest Rate for the period from (but excluding) the due date until (and including) the date payment is made.
[bookmark: _Ref103620056][bookmark: _Toc103871637][bookmark: _Toc114656766]Conditions for payment
Notwithstanding anything else in the Contract, the Principal is not required to make any payment to the Contractor unless all insurances that the Contractor is required to effect under the Contract have been effected and are being maintained.
[bookmark: _Ref103620057][bookmark: _Toc103871638][bookmark: _Toc114656767]Accounting and audit
[bookmark: _Ref103620058]The Contractor must, and must ensure that its Subcontractors, keep and maintain in accordance with generally accepted accounting practice, accurate and reasonably detailed books and financial records in connection with the performance of the Works, including personnel records, correspondence, receipts, vouchers, memoranda, computerised data and such other information necessary for an accurate audit and verification of any costs, for the duration of the Contract and for a period of 7 years following the expiry of the Defects Liability Period or the expiry or termination of the Contract, whichever is the later.
[bookmark: _Ref103620059]The Contractor will permit the Principal and its representatives to audit (or have audited), examine and copy any books and financial records necessary for the verification of any sum paid or payable under the Contract.
[bookmark: _Ref103620060]If as a result of any review or audit it is established that the invoices submitted under the Contract are erroneous, the Contractor must promptly adjust such error and send to the Principal the corresponding invoice or credit note.
[bookmark: _Ref104459953][bookmark: _Toc114656768]Taxes and duties
[bookmark: _Ref104454580][bookmark: _Toc114656769]GST
Any reference in this clause 20.1 to terms defined or used in the GST Act is, unless the context indicates otherwise, a reference to that term as defined or used in the GST Act.
Any amount referred to in the Contract which is relevant in determining a payment to be made by one of the Parties to another is exclusive of GST unless indicated otherwise.
If GST is imposed on a supply made under or in connection with the Contract then the consideration provided for that supply is increased by the rate at which that GST is imposed. The additional consideration is, subject to the supplier providing the recipient with a tax invoice as required by the GST Act, payable at the same time and in the same manner as the consideration to which it relates.
If a Party refunds to another Party any amount on which GST has been paid, that Party must also refund an amount in respect of any GST paid in respect of that amount.
If a Party is entitled to be reimbursed for an expense or outgoing incurred in connection with the Contract, then the amount of the reimbursement will be net of any input tax credits which may be claimed by the Party being reimbursed in relation to that expense or outgoing.
Each Party must have an ABN and be registered for GST.
[bookmark: _Toc114656770]Other taxes and duties
Subject to clause 20.1, the Contractor must pay, or reimburse the Principal for, any of the following and any interest, fine, penalty, charge, fee or other amount imposed on or in relation to the following:
any Tax on revenue or income received by the Contractor;
any Tax on any thing exported or imported in the performance of the Works;
any long service benefits levy, training levy, or similar Taxes relating to the Works;
payroll tax or similar Tax relating to the Contractor Personnel; and
any other Tax which the Contractor or a Contractor Personnel is liable for under any Legislative Requirement, including as a result of or in connection with its performance of the Contract.
[bookmark: _Ref103620067][bookmark: _Ref103620529][bookmark: _Ref103620530][bookmark: _Ref103620536][bookmark: _Ref103620673][bookmark: _Ref103620846][bookmark: _Ref103622379][bookmark: _Toc103871640][bookmark: _Toc114656771]Variations
[bookmark: _Ref103620068][bookmark: _Toc103871641][bookmark: _Toc114656772]Variation proposals
[bookmark: _Ref103620069]If at any time prior to the Date of Completion the Principal notifies the Contractor that it requires a Variation, the Contractor must promptly, and in any event within 10 Business Days after a request, provide a Variation Quotation which complies with clause 21.2.
[bookmark: _Ref103620070]The Contractor may, at any time, propose a Variation by giving the Principal a Variation Quotation which complies with clause 21.2. The Principal has no obligation to give a Variation Notice for the convenience of the Contractor.
[bookmark: _Ref103620071][bookmark: _Toc103871642][bookmark: _Toc114656773]Quotation requirements
[bookmark: _Ref103620072]A Variation Quotation under clause 21.1 must state it is a Variation Quotation under the relevant clause and set out, in reasonable detail:
[bookmark: _Ref103620073]the proposed scope and technical requirements for the Variation;
[bookmark: _Ref103620074]any proposed adjustments to the Contract Price for the Variation; 
[bookmark: _Ref103620075]any proposed adjustments to the Construction Program, including the Date for Completion, as a result of the Variation;
[bookmark: _Ref103620076]any proposed amounts under clause 12.7 payable as a result of the Variation;
[bookmark: _Ref103620077]any proposed adjustments to the Contractor’s warranties and other obligations under the Contract required as a result of the Variation; and
[bookmark: _Ref103620078]for a proposal under clause 21.1(b), any benefits or detriments to the Principal associated with the Variation.
[bookmark: _Ref103620079]The Variation Quotation must also include: 
[bookmark: _Ref103620080]reasonable details of how the matters set out in clauses 21.2(a)(2) to 21.2(a)(5) were determined;
[bookmark: _Ref103620081]an itemised breakdown for labour, materials, plant, preliminaries, supervision, mobilisation costs, transport costs, overheads and profit; and
[bookmark: _Ref103620082]reasonable supporting evidence, including quotations from Subcontractors.
If the relevant rates or prices for the Works required under the Variation are set out in Schedule 1, those rates or prices must form the basis for the Variation Quotation.
If the relevant rates or prices for the Works required under the Variation are not set out in Schedule 1, the Variation Quotation must:
use reasonable rates for the performance of the proposed Variation;
specify the rates upon which the Variation Quotation is based; and
explain the basis for the use and calculation of those rates.
The Variation Quotation must be open for acceptance by the Principal for at least 20 Business Days after it is provided (or such later date as the Contractor consents to in writing).
The Contractor must promptly provide any further information reasonably requested by the Principal for the purposes of assessing a Variation Quotation.
[bookmark: _Ref103620083][bookmark: _Toc103871643][bookmark: _Toc114656774]Variation Notice
[bookmark: _Ref103620084]The Principal may give the Contractor a Variation Notice to perform a Variation. The Principal may not give a Variation Order after the Date of Completion.
The Principal need not issue a notice that it requires a Variation or receive a Variation Quotation before giving the Variation Notice.
Where the Principal gives the Contractor a Variation Notice, the Contractor must perform the Work as varied by the Variation Notice. However, the Contractor is not required to perform a Variation that is beyond the general scope of the Contract.
[bookmark: _Ref103620089]The Variation Notice must specify the Variation and detail the matters listed in clauses 21.2(a)(1) to 21.2(a)(5) to the extent they have been agreed or determined under the Contract. 
[bookmark: _Ref103620090]Unless the Variation Notice requires otherwise, the Contractor must commence a Variation Directed pursuant to a Variation Notice regardless of whether the matters listed in clauses 21.2(a)(1) to 21.2(a)(5) have been agreed or determined under the Contract.
[bookmark: _Ref103620091]If the Contractor disagrees with the Principal’s determination of the valuation of a Variation, then the Contractor may dispute the determination in accordance with clause 34.
[bookmark: _Ref103620092]The Contractor will not be entitled, in any circumstances, to an adjustment to the Contract Price or any extension of the Construction Program (including the Date for Completion) except as set out in a Variation Notice.
The Principal may Direct a Variation omitting any part of the Work, and nothing in the Contract prevents the Principal from engaging a third party to perform such omitted Works.
[bookmark: _Ref103620093][bookmark: _Toc103871644][bookmark: _Toc114656775]Variation details
[bookmark: _Ref103620094]If the Principal Directs the Contractor to perform a Variation pursuant to a Variation Notice, the Parties must seek to agree the matters listed in clauses 21.2(a)(1) to 21.2(a)(5). The matters as agreed by the Parties will apply, including to the Contract Price and Date for Completion.
[bookmark: _Ref103620099]If Principal and Contractor are unable to agree upon the valuation of the Variation within 10 Business Days after the Principal gives a Variation Notice (or such other date as is agreed by the Parties), the Principal must determine the valuation of any Variation Notice as follows:
[bookmark: _Ref103620100]if the relevant rates or prices for the Works required under the Variation are set out in Schedule 1, those rates or prices will be used to the extent that the Principal determines it is reasonable to apply them;
[bookmark: _Ref103620101]if clause 21.4(b)(1) does not apply, the Contract rates or prices will be applied to the extent that the Principal determines it is reasonable to apply them; and
[bookmark: _Ref103620102]to the extent that neither clauses 21.4(b)(1) or 21.4(b)(2) apply, a reasonable amount determined by the Principal.
[bookmark: _Ref103620103]In determining the deduction to be made for scope which is taken out of the Contract, or for a Variation which results in a saving to the Contractor, the deduction will include a reasonable amount for overhead and profit.
To the extent the Parties fail to agree the adjustment to the Date for Completion under clause 12.2 or any amount under clause 12.7 within 10 Business Days after the Principal gives a Variation Notice (or such other date as is agreed by the Parties), the adjustment or amount will be determined as set out in clause 12.
To the extent the Parties fail to agree the adjustment to the Date for Completion under clause 12.6 within 10 Business Days after the Principal gives a Variation Notice (or such other date as is agreed by the Parties), either Party may refer the matter for determination under clause 34.
[bookmark: _Toc113907325][bookmark: _Toc113907568][bookmark: _Toc113907326][bookmark: _Toc113907569][bookmark: _Ref103620104][bookmark: _Toc103871645][bookmark: _Toc114656776]Damage to property and care of the Works
[bookmark: _Ref103620105][bookmark: _Toc103871646][bookmark: _Toc114656777]Protection of property
[bookmark: _Ref103620106]If the Contractor or the Contractor Personnel damage property, including Services and property on or adjacent to any Site, the Contractor must promptly:
[bookmark: _Ref103620107]make good the damage; and
[bookmark: _Ref103620108]pay any compensation which the Contractor is required to pay under the Contract or under any Law.
[bookmark: _Ref103620109]If the Contractor fails to comply with an obligation under this clause 22.1, the Principal may, in addition to any other remedy which the Principal may have, perform or have performed that obligation on the Contractor’s behalf and any cost incurred by the Principal will be a debt due and payable by the Contractor.
[bookmark: _Ref103620110][bookmark: _Toc103871647][bookmark: _Toc114656778]Care of the Works
[bookmark: _Ref103620111]The Contractor is responsible for the care of the Works from the date set for commencement of those Works and until 4:00 pm on the Date of Completion.
[bookmark: _Ref103620112]After 4:00 pm on the Date of Completion, the Principal is responsible for the care of the Works the subject of the Completion Certificate.
[bookmark: _Ref103620113][bookmark: _Ref103621078][bookmark: _Toc103871648][bookmark: _Toc114656779]Loss to the Works
Notwithstanding the passage of title in accordance with clause 17.5, Contractor must, from commencement of the Works to the Date of Completion, take full responsibility for the care of the Works and should any damage or loss occur to any part of the Works from any cause (save in respect of Excepted Risks) must at its own cost and expense repair or replace the same so that at the Date of Completion the Works are in good order and condition and in conformity in every respect with the requirements of the Contract.
In the event of loss or damage being caused by any of the Excepted Risks (whether or not in combination with other risks), the Contractor must, to the extent Directed by the Principal, rectify the loss or damage and such rectification will be a deemed Variation. If loss or damage is caused by a combination of Excepted Risks and other risks, the Principal in pricing the Variation must assess the proportional responsibility of the Parties.
[bookmark: _Ref103620114][bookmark: _Ref103621085][bookmark: _Toc103871649][bookmark: _Toc114656780]Contractor fails to rectify Loss
[bookmark: _Ref103620115]If the Contractor fails to rectify such Loss referred to in clause 22.3:
[bookmark: _Ref103620116]where the Principal advises a time period for such rectification, within that time period; or
[bookmark: _Ref103620117]where clause 22.4(a)(1) does not apply, as soon as possible,
then the Principal may, in its discretion, by notice in writing to the Contractor, remedy the Loss at the sole risk and expense of the Contractor.
[bookmark: _Ref103620118]The provisions of this clause 22.4 and the remedies incorporated for the benefit of the Principal are in addition to and will not prejudice any other warranty, condition or remedy incorporated in the Contract.
[bookmark: _Ref103620119][bookmark: _Ref103620518][bookmark: _Ref103620531][bookmark: _Ref103620781][bookmark: _Ref103621759][bookmark: _Toc103871650][bookmark: _Toc114656781]Insurance 
[bookmark: _Ref104304055]The Contractor acknowledges and agrees that: 
[bookmark: _Ref104304056]it is obliged under the Panel Agreement to take out and maintain Insurances, which, as a minimum, Insurances will apply in respect of contracts with WALGA members (including the Principal) for the procurement of goods, services and works under the Panel Agreement;
due to the nature of the Works, the Procurement Form may require that levels of insurances greater than those required under clause 23(a)(1) be provided by the Contractor; and
in circumstances where the Procurement Form requires higher levels of insurance, the Contractor must ensure that it has insurances sufficient to meet such requirements.
The Parties acknowledge and agree that the relevant provisions of the Panel Agreement are repeated and apply in the Contract, as modified for the application to the provision of the Works under the Contract.
Subject to clause 7, if the Contractor subcontracts any part of the Works, the Contractor must ensure that each Subcontractor effects and maintains all of the insurances required under the Panel Agreement, as appropriate for the Works being performed by that Subcontractor, before the Subcontractor commences providing any part of the Works.
[bookmark: _Ref106811851]In addition to the Principal’s rights under clause 29.1, if the Contractor fails to comply with any of its obligations under this clause 23, the Principal may, immediately suspend the Contract in accordance with clause 28.1(a)(5) or refuse payment of any amount due to the Contractor until evidence of the Insurances required by this clause 23 is produced to the Principal.
The Insurances contemplated by this clause 23 are primary and not secondary to the indemnities referred to in the Contract.
[bookmark: _Ref103620141][bookmark: _Ref103620519][bookmark: _Ref103621135][bookmark: _Toc103871659][bookmark: _Toc114656782]Intellectual Property
[bookmark: _Ref103620142][bookmark: _Toc103871660][bookmark: _Toc114656783]Contractor IP and Principal IP
[bookmark: _Ref103620143]Subject to clause 24.1(b), the Contractor IP remains vested in the Contractor and Principal IP remains vested in Principal.
[bookmark: _Ref103620144]The Contractor grants to Principal a non-exclusive, perpetual, royalty-free, irrevocable, sub-licensable, transferable licence (with the right to assign and sub-license on the same terms) to use the Contractor IP to use, deal with, maintain, remedy defects or omissions in, modify and develop the Works.
[bookmark: _Ref103620145][bookmark: _Toc103871661][bookmark: _Toc114656784]Project IP
[bookmark: _Ref103620146]The Principal will own all Intellectual Property in the subject matter developed by the Contractor in the performance of the Works or otherwise under the Contract (Project IP). The Contractor hereby assigns the unencumbered ownership of all Project IP to the Principal.
[bookmark: _Ref103620147]The Principal grants to the Contractor a non-transferable, non-exclusive right to exercise the Intellectual Property rights comprised in the Project IP, to the extent required by the Contractor to perform its obligations under the Contract in accordance with the terms of the Contract.
[bookmark: _Ref103620148][bookmark: _Toc103871662][bookmark: _Toc114656785]Moral Rights
[bookmark: _Ref103620149]The Contractor must procure from all authors and holders of Moral Rights in the Project IP and Contractor IP an unconditional, irrevocable consent in writing authorising the Principal (and its successors in title, and licensees and persons authorised by the Principal, its successors in title or licensees) to:
[bookmark: _Ref103620150]use the Project IP and Contractor IP without attribution of the author;
[bookmark: _Ref103620151]subject the Project IP and Contractor IP to derogatory treatment; and
[bookmark: _Ref103620152]falsely attribute the authorship of the Project IP and Contractor IP.
[bookmark: _Ref103620153]Upon the Commencement Date and during the performance of the Works the Contractor warrants that it has obtained all the written consents needed to allow the Principal to perform the acts and omissions specified in clause 24.3(a) from the relevant authors and other holders of Moral Rights.
[bookmark: _Ref103620154]On request from the Principal, the Contractor must immediately provide the Principal with copies of the consents referred to in clause 24.3(a).
[bookmark: _Ref103620155][bookmark: _Toc103871663][bookmark: _Toc114656786]Intellectual Property warranties
The Contractor represents and warrants for the benefit of the Principal that:
[bookmark: _Ref103620156]the Contractor has the right and authority, by ownership, licence or otherwise, to provide the Principal with the rights described in clauses 24.1 and 24.2; and
[bookmark: _Ref103620157]the Contractor’s Documents, the Design Documents and any other written materials provided under the Contract will not infringe the Intellectual Property rights of any Third Party.
[bookmark: _Ref103620158][bookmark: _Toc103871664][bookmark: _Toc114656787]Indemnity by Contractor
[bookmark: _Ref103620159][bookmark: _Ref103620160]The Contractor indemnifies the Principal from and against any Claim that the Contractor’s performance of the Contract or any Project IP infringes any Intellectual Property rights or Moral Rights of a Third Party.
[bookmark: _Ref103620161][bookmark: _Ref103620520][bookmark: _Ref103620789][bookmark: _Ref103620794][bookmark: _Ref103620800][bookmark: _Ref103621144][bookmark: _Toc103871665][bookmark: _Toc114656788]Confidentiality, publicity and data security
[bookmark: _Ref103620162][bookmark: _Toc103871666][bookmark: _Toc114656789]Non-disclosure
[bookmark: _Ref103620163][bookmark: _Ref103620164]Subject to clause 25.2, each Party must keep the Confidential Information of the other Party confidential, and not directly or indirectly disclose or make available that Confidential Information to any other person.
[bookmark: _Ref103620165][bookmark: _Toc103871667][bookmark: _Toc114656790]Permitted disclosure
[bookmark: _Ref103620166]Subject to clauses 25.2(b) and 25.3, each Party may disclose Confidential Information of the other Party:
[bookmark: _Ref103620167]with the prior written consent of that other Party;
[bookmark: _Ref103620168]to comply with Legislative Requirements or the requirements of any recognised stock exchange;
[bookmark: _Ref103620169]to the extent necessary to perform the Contract;
[bookmark: _Ref103620170]to its Related Bodies Corporate;
[bookmark: _Ref103620171]to its professional advisers, bankers, financiers, insurers or auditors; 
[bookmark: _Ref111565622][bookmark: _Ref103620172]in relation to the Principal, in the exercise of the licence of Intellectual Property granted under clause 24.1(b);
to enforce its rights or defend any claim or action arising out of or in connection with its performance of the Contract or the Works; or
in relation to the Principal, the Principal may (where applicable) disclose to the Minister responsible for administering the Local Government Act 1995 (WA) or that Minister’s department.
[bookmark: _Ref103620173]Each Party must, if practicable before disclosing Confidential Information of the other Party under clause 25.2(a)(2), give the other Party prior notice of the disclosure and consult with the other Party regarding the form and content of the disclosure.
Each Party must immediately provide notice to the other Party if it becomes aware of any loss or unauthorised use, access, copying or disclosure of any of the other Party’s Confidential Information.
[bookmark: _Ref103620174][bookmark: _Toc103871668][bookmark: _Toc114656791]Undertakings by third parties
[bookmark: _Ref103620175]Each Party must ensure that any person that it discloses Confidential Information to under clauses 25.2(a)(3) to 25.2(a)(6) complies with the Party’s obligations under this clause 25 as if it were the Party.
[bookmark: _Ref103620176]The Contractor must, if requested by the Principal, ensure that a person to whom the Contractor has or will disclose Confidential Information of the Principal under clause 25.2(a)(3) to 25.2(a)(6) executes and delivers to the Principal a confidentiality undertaking on terms no less onerous than this clause 25.
[bookmark: _Ref103620177][bookmark: _Toc103871669][bookmark: _Ref104366869][bookmark: _Toc114656792]Publicity and reputation
[bookmark: _Ref103620178]The Contractor must not:
make any public announcement or issue any media release relating to the Contract or the performance of the Works or exploit the fact that it has entered into the Contract, without the prior written approval of the Principal, which may be withheld at the Principal’s discretion or given subject to any conditions; and
commit any act or omission that damages or adversely affects, or has the potential to damage or adversely affect, the Principal’s reputation, trade mark or brand.
[bookmark: _Ref103620181]The Contractor must promptly refer to the Principal any enquiries concerning the Works or the Contract from the media. 
[bookmark: _Ref104456809]The Contractor indemnifies the Principal from and against any Claim or Loss, however caused, brought against, suffered or incurred by the Principal arising out of or in connection with the performance of the Works, the Contractor’s breach of the Contract, or the negligence of the Contractor or the Contractor Personnel, in respect of reputational damage to the Principal.
[bookmark: _Ref104366873]The indemnity in clause 25.4(c) will be reduced to the extent that the Loss is caused, or contributed to, by the Principal’s negligence or breach of the Contract.
[bookmark: _Ref103620182][bookmark: _Toc103871670][bookmark: _Toc114656793]Freedom of information
The Contractor acknowledges that the Principal is subject to the Freedom of Information Act 1992 (WA) and that the Contract or documents relating to the Contract may become the subject of an application under that Act and access to them may need to be given to a Third Party in accordance with that Act. The Principal has no liability to the Contractor whatsoever for giving access to a document in accordance with the Freedom of Information Act 1992 (WA).
[bookmark: _Toc114656794]Data security
The Contractor must:
do all things, in accordance with Good Industry Practice, to ensure that the Principal’s Confidential Information is protected at all times from unauthorised access or use by a third party and from misuse, damage or destruction by any person;
provide protective measures for the Principal’s Confidential Information that are no less vigorous than accepted industry standards and commensurate with the consequences and probability of unauthorised access to, or use, misuse or loss of, the Principal’s Confidential Information; and
either return to the Principal or destroy or delete as the Principal directs, all original documents and copies (including in electronic form) in the Contractor’s possession, custody or control which comprise, contain, reproduce, are based on, utilise or relate to the Confidential Information of the Principal immediately following the termination or expiry of the Contract, provided that the Contractor may retain one copy of any document comprising Confidential Information solely for the purposes of its own records or if required by Law.
[bookmark: _Ref103620183][bookmark: _Ref103620521][bookmark: _Ref103621153][bookmark: _Toc103871671][bookmark: _Toc114656795]Limits of liability
[bookmark: _Ref103620184][bookmark: _Toc103871672][bookmark: _Toc114656796]Excluded Loss
To the extent permitted by Law, but subject to clause 26.3(a), each Party will have no liability to the other Party arising under or in connection with the Contract (howsoever arising, including negligence) for Excluded Loss.
[bookmark: _Ref103620185][bookmark: _Toc103871673][bookmark: _Toc114656797]Limit generally
[bookmark: _Ref103620186]To the extent permitted by Law, despite any other provision of the Contract but subject to clause 26.3(a), the Contractor’s liability to the Principal arising out of or in connection with the Contract (however arising, including for negligence) is limited to the Contractor Maximum Liability Amount.
[bookmark: _Ref103620187]To the extent that the Principal is liable to the Contractor under any Law or under the Contract, the Principal’s liability to the Contractor arising out of or in connection with the Contract (however arising, including for negligence) is limited to the Principal Maximum Liability Amount.
[bookmark: _Ref106810202]To the extent permitted by Law, despite any other provision of the Contract, the aggregate liability of the Contractor to the Principal for liquidated damages payable under clause 14, and general damages referred to in clause 14(f), is limited to the Liquidated Damages Cap.
[bookmark: _Toc114656798]Carve-outs to limits of liability
[bookmark: _Ref103620188]A Party’s liability for the following is not limited by clauses 26.1, 26.2(a) or 26.2(b), and is not counted towards the limit under clauses 26.2(a) or 26.2(b): 
[bookmark: _Ref103620189]payment of the Contract Price by the Principal to the Contractor in consideration for Work performed by the Contractor;
[bookmark: _Ref103620190]personal injury or death, including Third Party claims in connection with personal injury or death;
[bookmark: _Ref103620191]damage to, or loss or destruction of, any property;
[bookmark: _Ref103620192]breach of Law;
[bookmark: _Ref103620193]breach of the Party’s obligations under the Contract relating to Intellectual Property rights or confidentiality;
[bookmark: _Ref103620194]the infringement of the Intellectual Property rights or Moral Rights of a Third Party or the other Party;
[bookmark: _Ref103620195]liability for a Third Party’s Loss under an indemnity in clause 10.10, 11.9, 24.5, 31.4 or 32(e);
[bookmark: _Ref103620196]to the extent the Contractor recovers insurance proceeds in respect of the liability, or would have recovered insurance proceeds if it had complied with the Contract, complied with the insurance policy and taken all reasonable steps to do so;
[bookmark: _Ref103620197]the Contractor abandoning all or substantial part of the Work;
[bookmark: _Ref103620198]any liquidated damages payable under clause 14 or general damages referred to in clause 14(f); or
[bookmark: _Ref103620199]fraud, criminal offence, wilful default, wilful misconduct or Gross Negligence.
[bookmark: _Ref103620200]When determining the insurance proceeds that would have been recovered for the purposes of clause 26.3(a)(8), the exclusions and limits of liability under clauses 26.1 or 26.2(a) will not be taken into account.
Liability to which a limit under clause 26.2(a) or 26.2(b) applies is counted towards the limit when discharged by a Party.
[bookmark: _Ref103620201][bookmark: _Ref103620522][bookmark: _Toc103871674][bookmark: _Toc114656799]Default
[bookmark: _Ref103620202][bookmark: _Toc103871675][bookmark: _Toc114656800]Contractor Events of Default
Each of the following is a Contractor Event of Default: 
[bookmark: _Ref103620203]the Contractor fails to perform the Works in an efficient, workmanlike, skilful and careful manner in accordance with the requirements of the Contract;
[bookmark: _Ref103620204]the Contractor suspends its performance of the Work, except as permitted by clause 28.2;
[bookmark: _Ref103620205]the Contractor provides a statutory declaration under clause 7.8 which it knows to be false or misleading in a material respect;
[bookmark: _Ref103620206]an Approval is revoked, suspended or cancelled as a result of an act or omission of the Contractor or any Contractor Personnel;
[bookmark: _Ref103620207]the Contractor fails to satisfy the health, safety, Environment or business ethics requirements of the Contract;
[bookmark: _Ref103620208]the Contractor fails to pay an amount under the Contract within 10 Business Days after it is due, but only if the amount is not the subject of a bona fide Dispute; 
[bookmark: _Ref103620209]the Contractor fails to ensure that insurance is effected and maintained in accordance with clause 23 or to provide evidence of insurance in accordance with clause 23; 
[bookmark: _Ref103620210]the Contractor fails to provide Performance Security or a Parent Company Guarantee in accordance with the requirements of the Contract;
[bookmark: _Ref103620211]the Parent Company Guarantee provided by the Contractor under clause 5.9 is or becomes unenforceable (in whole or in part) for any reason;
[bookmark: _Ref103620212]the Contractor assigns or transfers any of its rights arising out of or under the Contract, except as permitted by clause 36.1(b); 
[bookmark: _Ref103620213]the Contractor commits multiple breaches of the Contract which, taken together, demonstrate a substantial failure to ensure compliance with the Contract; 
any Change of Control of the Contractor, without the prior written consent of the Principal; and
[bookmark: _Ref103620214]the Contractor otherwise commits a substantial breach of the Contract.
[bookmark: _Ref103620215][bookmark: _Toc103871676][bookmark: _Toc114656801]Principal may give default notice
[bookmark: _Ref103620216]The Principal may give the Contractor a written default notice if a Contractor Event of Default occurs.
[bookmark: _Ref103620217]The default notice must: 
[bookmark: _Ref103620218]expressly state that it is a default notice under this clause 27.2;
[bookmark: _Ref103620219]describe the Contractor Event of Default in reasonable detail; and
[bookmark: _Ref103620220]specify the cure period within which the Contractor must remedy the Contractor Event of Default or overcome its effects.
[bookmark: _Ref103620221]The cure period specified in the default notice must be reasonable, provided that the Principal may limit the cure period for the Contractor Events of Default listed in:
clauses 27.1(b), 27.1(c), 27.1(e) to 27.1(j) to not more than 10 Business Days; and
all other clauses in clause 27.1 to not more than 20 Business Days.
[bookmark: _Ref103620222][bookmark: _Toc103871677][bookmark: _Toc114656802]Principal may request cure plan
[bookmark: _Ref103620223]The Principal may, after giving a default notice under clause 27.2, request the Contractor to provide a cure plan by written notice to the Contractor.
[bookmark: _Ref103620224]The Contractor must, within 10 Business Days after such a request, give the Principal a written cure plan which sets out the actions that the Contractor will take to remedy the Contractor Event of Default or overcome its effects on the Principal within the cure period specified in the default notice. 
[bookmark: _Ref103620225]The Contractor must: 
[bookmark: _Ref103620226]revise the cure plan to incorporate any changes reasonably required by the Principal to ensure the Contractor Event of Default will be remedied or its effects overcome within the cure period specified in the default notice; and
[bookmark: _Ref103620227]submit the revised cure plan to the Principal,
within 10 Business Days after receipt of the Principal’s comments, in which case this clause 27.3(c) will reapply.
[bookmark: _Ref103620228]The Contractor must comply with any cure plan submitted under clause 27.3(b) as revised under clause 27.3(c).
[bookmark: _Ref103620229][bookmark: _Toc103871678][bookmark: _Toc114656803]Principal Events of Default
Each of the following is a Principal Event of Default: 
[bookmark: _Ref103620230]the Principal fails to ensure the Contractor has a non-exclusive right of access in accordance with clause 10.6 and such failure is not rectified within 15 Business Days after a written request by the Contractor; and
[bookmark: _Ref103620231]the Principal fails to pay an amount on account of the Contract Price within 5 Business Days after it is due under clause 19.6, but only if the amount is not the subject of a bona fide Dispute.
[bookmark: _Ref103620232][bookmark: _Toc103871679][bookmark: _Toc114656804]Contractor may give default notice
[bookmark: _Ref103620233]The Contractor may give the Principal a written default notice if a Principal Event of Default occurs.
[bookmark: _Ref103620234]The default notice must: 
[bookmark: _Ref103620235]expressly state that it is a default notice under this clause 27.5;
[bookmark: _Ref103620236]describe the Principal Event of Default in reasonable detail; and
[bookmark: _Ref103620237]specify the cure period within which the Principal must remedy the Principal Event of Default or overcome its effects.
[bookmark: _Ref103620238]The cure period specified in the default notice must be reasonable and be:
[bookmark: _Ref103620239]for a failure to pay, not less than 20 Business Days; or
[bookmark: _Ref103620240]for any other Principal Event of Default, not less than 40 Business Days. 
[bookmark: _Ref103620241][bookmark: _Ref103620503][bookmark: _Ref103620818][bookmark: _Ref103620823][bookmark: _Toc103871680][bookmark: _Toc114656805]Suspension of Work
[bookmark: _Ref103620242][bookmark: _Toc103871681][bookmark: _Toc114656806]Suspension by Principal
The Principal may, by written notice to the Contractor, suspend the performance of all or part of the Work, or the Contractor’s or any Contractor Personnel's access to all or part of the Site for any reason, including if:
[bookmark: _Ref103620243]the Principal reasonably believes that the Contractor or the Contractor Personnel is not complying or will not comply with clause 11.1 to 11.8;
[bookmark: _Ref103620244]the Principal reasonably believes that the Contractor or any Contractor Personnel is endangering, or will endanger, any person, property or the Environment; 
[bookmark: _Ref103620245]the Principal reasonably believes that suspension is necessary to avoid any interference, impediment or delay with or to the Related Activities, as a result of the Contractor’s failure to comply with its coordination under clause 3.12; 
[bookmark: _Ref103620246]the Contractor has failed to provide a Performance Security as required by clause 5; or
[bookmark: _Ref103620247]the Contractor has failed to ensure insurance is effected and maintained in accordance with clause 23 or to provide evidence of insurance in accordance with clause 23.
The Principal’s notice must state the Principal’s reasons for the suspension. 
[bookmark: _Ref103620248][bookmark: _Toc103871682][bookmark: _Toc114656807]Suspension by Contractor
[bookmark: _Ref103620249]The Contractor may, after giving a default notice under clause 27.5 regarding a failure to pay, notify the Principal in writing that the Contractor intends to suspend the performance of all or part of the Work.
[bookmark: _Ref103620250]The Contractor may, by written notice to the Principal, suspend the performance of all or part of the Work if the Principal has not paid the relevant amount within 20 Business Days after receipt of the notice under clause 28.2(a). 
[bookmark: _Ref103620251]The Contractor must not suspend the performance of the Work, except:
[bookmark: _Ref103620252]as directed by the Principal under clause 28.1;
[bookmark: _Ref103620253]as permitted by section 62 of the Security of Payment Act; 
[bookmark: _Ref103620254]if the Contractor reasonably believes that suspension is required to protect people, property or the Environment; or
[bookmark: _Ref103620255]with the prior written approval of the Principal.
[bookmark: _Ref103620256][bookmark: _Toc103871683][bookmark: _Toc114656808]Recommencement
The Contractor must re-commence any Work suspended under this clause 28 as soon as possible after the reason for the suspension has been resolved. The Contractor must notify the Principal in writing before re-commencing suspended Work. 
[bookmark: _Ref103620257][bookmark: _Toc103871684][bookmark: _Toc114656809]Liability for suspension
The Contractor is not entitled to make any Claim against the Principal arising out of, or in connection with, a suspension under this clause 28, except to the extent the suspension entitles the Contractor to an extension of time under clause 12.2 or amounts under clause 12.7, or to the extent that the Contractor is entitled to payment of any amount under section 63(2) of the Security of Payment Act.
[bookmark: _Ref103620258][bookmark: _Toc103871685][bookmark: _Toc114656810]Termination
[bookmark: _Ref103620259][bookmark: _Ref103620523][bookmark: _Toc103871686][bookmark: _Toc114656811]Termination for Contractor default or insolvency
The Principal may immediately terminate the Contract by giving the Contractor written notice if, at the time notice is given:
[bookmark: _Ref103620260]any of the following has occurred in relation to a Contractor Event of Default:
[bookmark: _Ref103620261]the Contractor has not provided a cure plan which complies with clause 27.3 within the time required by that clause; 
[bookmark: _Ref103620262]the Contractor has not provided a revised cure plan that incorporates the changes required by clause 27.3(c) within the time required by that clause; or
[bookmark: _Ref103620263]the Contractor has not complied with a cure plan provided under clause 27.3, including the timeframes specified in the cure plan,
and the Contractor has not addressed or remedied the relevant occurrence referred to in clauses 29.1(a)(1), 29.1(a)(2) or 29.1(a)(3) of the Contractor Event of Default within 10 Business Days after being requested to do so in writing by the Principal;
[bookmark: _Ref103620264]the Contractor has not remedied a Contractor Event of Default or overcome its effects on the Principal and the time specified under clause 27.2(b)(3) in relation to the Contractor Event of Default has expired;
[bookmark: _Ref103620265]an Insolvency Event exists in relation to the Contractor or Contractor Guarantor;
[bookmark: _Ref103620266]the Contractor’s aggregate liability for liquidated damages reaches the Liquidated Damages Cap and the Liquidated Damages Cap is not increased by at least 10% by agreement between the Parties,
[bookmark: _Ref103620267]the Contractor’s aggregate liability to which the limit in clause 26.2 applies reaches that limit;
the Principal becomes aware that WALGA has suspended or terminated the Panel Agreement, in accordance with the terms of the Panel Agreement; or
[bookmark: _Ref103620268]the Contractor has wholly or substantially abandoned the Work.
[bookmark: _Ref103620269][bookmark: _Toc103871687][bookmark: _Toc114656812]Termination for Principal default or insolvency
The Contractor may immediately terminate the Contract by giving the Principal written notice if, at the time notice is given:
[bookmark: _Ref103620270]the Principal has not remedied a Principal Event of Default or overcome its effects on the Contractor and the time specified under clause 27.5(b)(3) in relation to the Principal Event of Default has expired; or
[bookmark: _Ref103620271]an Insolvency Event exists in relation to the Principal.
[bookmark: _Ref103620272][bookmark: _Toc103871688][bookmark: _Toc114656813]Termination for convenience
[bookmark: _Ref103620273]The Principal may, in its discretion and for any reason, terminate the Contract at any time at its own convenience by giving the Contractor no less than 10 Business Days' prior notice. The Principal may act solely in its own interests in exercising its right to terminate for convenience under this clause 29.3 and is not required to give reasons for doing so. 
[bookmark: _Ref103620274]The Principal’s right under this clause 29.3 is in addition to any other rights it may have under the Contract and is regardless of whether or not any such rights have been:
[bookmark: _Ref103620275]wholly or partially exercised; or 
[bookmark: _Ref103620276]disputed under the Contract. 
[bookmark: _Ref103620277]The Principal may engage and pay other persons to perform the Works.
[bookmark: _Ref103620278][bookmark: _Ref103621165][bookmark: _Toc103871689][bookmark: _Toc114656814]Obligations on termination 
Upon termination of the Contract, the Contractor must immediately:
[bookmark: _Ref103620279]cease performing the Work;
[bookmark: _Ref103620280]not place any further orders or enter into any further contracts or binding arrangements in respect of the terminated or taken over Works; 
[bookmark: _Ref103620281]except to the extent required to ensure the Works at the Site are secure and safe, remove from the Site the Construction Plant and other things that the Principal no longer requires;
[bookmark: _Ref103620282]protect property in the possession of the Contractor in which the Principal has or might acquire an interest; 
[bookmark: _Ref103620283]after ensuring the Works at the Site are secure and safe, leave the Site; 
[bookmark: _Ref103620284]return the Principal Supplied Items, and any property of the Principal in the possession or control of the Contractor or a Contractor Personnel, to the Principal;
[bookmark: _Ref103620285]if and as requested by the Principal, give the Principal any Materials and Equipment in the possession or control of the Contractor or any Contractor Personnel; 
[bookmark: _Ref103620286]if and as requested by the Principal, assign or novate (as Directed by the Principal) to the Principal all rights and benefits under Subcontracts with Subcontractors;
[bookmark: _Ref103620287]give the Principal a copy of any designs, drawings, specifications, records and other documents (in both hard copy and native file format) relating to the Work in the possession or control of the Contractor or a Contractor Personnel and reasonably requested by the Principal for the purpose of:
[bookmark: _Ref103620288]completing the design, manufacture, supply, construction, testing and commissioning of the Works; and
[bookmark: _Ref103620289]operating, maintaining, repairing, upgrading, altering, selling or financing the Works; and
[bookmark: _Ref103620290]do all things and execute any documents necessary to affect the termination or take over by the Principal.
[bookmark: _Ref103620291][bookmark: _Ref103621173][bookmark: _Toc103871690][bookmark: _Toc114656815]Rights on termination
[bookmark: _Ref103620292]If the Contract is terminated under clause 29.1, each Party’s rights will be the same at common law as if the Contractor had repudiated the Contract and the Principal had accepted that repudiation and elected to treat the Contract as at an end and recover damages.
[bookmark: _Ref103620293]If the Contract is terminated under clause 29.2, each Party’s rights will be the same at common law as if the Principal had repudiated the Contract and the Contractor had accepted that repudiation and elected to treat the Contract as at an end and recover damages.
[bookmark: _Ref103620294]Subject to clause 29.6, if the Contract is terminated under clauses 29.3 or 30.2(a), neither Party will have a Claim against the other Party in respect of that termination, except the Principal must pay to the Contractor:
[bookmark: _Ref103620295]if the Contract Price is a lump sum, for any Milestone Event which was achieved prior to the termination date that the Principal has not already paid for, the relevant Milestone Amount; 
[bookmark: _Ref103620296]if the Contract Price is a lump sum, for any Milestone Event that is partially complete prior to the termination date, a reasonable amount for Work performed in achieving that Milestone Event prior to the termination date;
[bookmark: _Ref103620297]if the Contract Price is based on a schedule of rates, the amount due for all Works completed up to the date of termination (as determined by the Principal); 
[bookmark: _Ref103620298]the cost of Materials and Equipment reasonably ordered by the Contractor which the Contractor is liable to accept, provided the Principal receives title and possession to the Materials and Equipment upon payment; and
[bookmark: _Ref103620299]the reasonable costs and expenses incurred by the Contractor in demobilising from the Site.
[bookmark: _Ref103620300]The Contractor must take all reasonable steps to mitigate the amounts referred to in clause 29.5(c)(4) and 29.5(c)(5). 
[bookmark: _Ref103620301][bookmark: _Ref103621181][bookmark: _Toc103871691][bookmark: _Toc114656816]Return of advanced payment
[bookmark: _Ref103620302]If the Contract is terminated, the Contractor must refund to the Principal any portion of any advanced payment as a debt due and payable 10 Business Days after the termination date.
[bookmark: _Ref103620303]Any refund of any advanced payment by the Contractor pursuant to clause 29.6(a): 
[bookmark: _Ref103620304]does not limit, but may be taken into account when determining, the quantum of damages a Party is entitled to under clauses 29.5(a) or 29.5(b); and
[bookmark: _Ref103620305]does not limit the Contractor’s right to recover amounts pursuant to clause 29.5(c). 
[bookmark: _Ref103620306][bookmark: _Toc103871692][bookmark: _Toc114656817]Principal not restricted
The Principal may commence discussions and negotiations with potential replacement contractors to complete the remaining Work if the Principal believes it is possible that the Contract will terminate (including before the Contract is terminated).
[bookmark: _Ref103620307][bookmark: _Toc103871693][bookmark: _Toc114656818]Accrued rights and obligations unaffected
The termination of the Contract does not affect the Parties’ rights or obligations under the Contract which accrued prior to the termination date.
[bookmark: _Ref103620308][bookmark: _Ref103620854][bookmark: _Toc103871694][bookmark: _Toc114656819]Force Majeure
[bookmark: _Ref103620309][bookmark: _Toc103871695][bookmark: _Toc114656820]Force Majeure Event process
[bookmark: _Ref103620310]In the occurrence of a Force Majeure Event, the Party affected by the Force Majeure Event must promptly notify the other Party of the occurrence of the Force Majeure Event including details of:
[bookmark: _Ref103620311]full particulars of the Force Majeure Event; 
[bookmark: _Ref103620312]the effect of the Force Majeure Event on the performance of the affected Party's obligations;
[bookmark: _Ref103620313]the likely duration of the delay in performance of those obligations; and
[bookmark: _Ref103620314]the steps taken to minimise the effect of the Force Majeure Event.
[bookmark: _Ref103620315]Each Party must do everything reasonably possible to minimise the effects of the Force Majeure Event. The Parties must meet without delay after notice is given under clause 30.1(a) to attempt to agree a mutually acceptable course of action to minimise the effects of the Force Majeure Event.
[bookmark: _Ref103620316]The Party affected by the Force Majeure Event and who has given notice under clause 30.1(a):
[bookmark: _Ref103620317]is excused from the performance of any of its obligations under the Contract that it is prevented, hindered or delayed from performing by reason of the Force Majeure Event for the duration of the Force Majeure Event; and
[bookmark: _Ref103620318]must keep the other Party informed of developments regarding the declared Force Majeure Event, including giving prompt notice of the expected or foreseeable end date.
Any extension to the Date for Completion as a result of a Force Majeure Event will be determined under clause 12.2.
[bookmark: _Ref103620319]Each Party must bear separately all financial consequences arising out of or in connection with the Force Majeure Event and no extra payment or compensation is due to the Contractor by the Principal due to the Force Majeure Event.
[bookmark: _Ref103620320]Upon the end of the Force Majeure Event the affected Party must, as soon as reasonably practicable, recommence the performance of its obligations under the Contract. 
[bookmark: _Ref103620321][bookmark: _Toc103871696][bookmark: _Toc114656821]Termination of the Contract for a Force Majeure Event
[bookmark: _Ref103620322]If:
[bookmark: _Ref103620323]the Force Majeure Event continues for more than 60 Business Days; or
[bookmark: _Ref103620324]in the opinion of the Principal, the completion of the Works is made impossible on account of the Force Majeure Event,
then the Principal may at any time terminate the Contract by giving notice to the Contractor.
[bookmark: _Ref103620325]If the Contract is terminated under clause 30.2(a), the Principal will pay the Contractor the amounts determined in accordance with clause 29.5(c).
[bookmark: _Ref103620326]The Contractor will be responsible for all costs resulting from the Force Majeure Event, including stand-by costs, delays and the like.
[bookmark: _Ref103620327]Payments under clause 29.5(c) will constitute the full and final amount payable by the Principal to the Contractor under the Contract and the Contractor will have no Claim against the Principal in relation to such termination. 
[bookmark: _Ref103620328]If the Force Majeure Event affects only a part of the Works, the Principal may withdraw such part from the Contract and the provisions of this clause 30.2 apply to such part, with the Contract remaining in force for those parts of the Works unaffected by the Force Majeure Event. 
[bookmark: _Ref103620329][bookmark: _Toc103871697][bookmark: _Toc114656822]COVID-19
[bookmark: _Ref103620330]Notwithstanding any other provision of the Contract, the Contractor must allow for the impacts of COVID-19 on the performance of the Work of which the Contractor is aware as at the Contract Date (or would have been aware had it made all reasonable enquiries).
[bookmark: _Ref103620331]Without limiting clause 30.3(a), the Contractor warrants that, immediately before the Contract Date, it obtained written notice from each material Subcontractor regarding the impacts of COVID-19 on the performance of the relevant Work to be subcontracted to that Subcontractor of which the relevant Subcontractor is aware (or would have been aware had it made all reasonable enquiries). For the purposes of this clause 30.3(b), a ‘material’ Subcontractor is a Subcontractor to whom the aggregate value of all Work to be subcontracted to it, and its Related Bodies Corporate, is equal to or greater than the amount in Item 24.
[bookmark: _Ref103620332]The Contractor will not be entitled to make any Claim as a result of the impacts of COVID-19 on the performance of the Work (including under any of clauses 12, 21 and 30) to the extent the Contractor failed to allow for those impacts in breach of clause 30.3(a).
[bookmark: _Ref103620333]The Contractor must comply with, and ensure the Contractor Personnel comply with, the Contractor’s policies and procedures relating to the management of current and future epidemics, pandemics and public health emergency measures, including the Contractor’s Pandemic Management Plan (if applicable).
[bookmark: _Ref103620334]The Contractor will not be entitled to make any Claim as a result of the impacts of any quarantine or public health emergency measures to the extent the Contractor or the Contractor Personnel failed to have policies and procedures in place to manage and respond to current and future epidemics, pandemics and public health emergency measures in breach of clause 30.3(d).
[bookmark: _Ref103620335][bookmark: _Ref103620865][bookmark: _Ref103620870][bookmark: _Ref103620878][bookmark: _Toc103871698][bookmark: _Toc114656823]Anti-Bribery, Anti-Corruption and Human Rights
[bookmark: _Ref103620336][bookmark: _Toc103871699][bookmark: _Toc114656824]ABCHR Obligations
[bookmark: _Ref103620337]The Principal is committed to operating in a manner consistent with the Laws of the jurisdictions in which it operates, including those Laws relating to anti-bribery, anti-corruption, and Human Rights. 
[bookmark: _Ref103620338]Without limiting the generality of clause 3.5(d), the Contractor must, and must ensure that the Contractor Personnel:
[bookmark: _Ref103620339]at all times comply with all Legislative Requirements and codes relating to anti-bribery, anti-corruption, improper payments and Human Rights, including the Criminal Code Act 1995 (Cth) (Australia), the Foreign Corrupt Practices Act 1977 (United States), the Bribery Act 2010 (United Kingdom), Modern Slavery Act 2018 (Cth) and the Modern Slavery Act 2015 (United Kingdom) (Relevant Requirements);
[bookmark: _Ref103620340]have and maintain in place throughout the term of the Contract its own policies and procedures to ensure compliance with the Relevant Requirements and enforce them where appropriate;
[bookmark: _Ref103620341]promptly report to the Principal any request or demand for any undue financial or other advantage of any kind that the Contractor receives in connection with the performance of the Contract that will or may be in breach of the Relevant Requirements; 
[bookmark: _Ref103620342]respect Human Rights in a manner taking into consideration the recommendations for businesses set out in the most relevant international standards, including the UN Guiding Principles on Business and Human Rights; and
[bookmark: _Ref103620343]comply with any rules, requirements, policies and standards of the Principal relating to Human Rights, as notified by Principal to the Contractor from time to time. 
[bookmark: _Ref103620344]The Contractor must not, and must ensure that none of its shareholders or any of the Contractor Personnel (Associated Parties), directly or indirectly, either in private business dealings or in dealings with the public sector, offer, give or agree to offer or give (either itself or in agreement with others) any payment, gift or other advantage with respect to any matters which are the subject of the Contract which:
[bookmark: _Ref103620345]would violate any anti-corruption Laws applicable to the Contractor;
[bookmark: _Ref103620346]is intended to, or does, influence or reward any person for acting in breach of an expectation of good faith, impartiality or trust, or which it would otherwise be improper for the recipient to accept;
[bookmark: _Ref103620347]is made to or for a Public Official with the intention of influencing them and obtaining or retaining an advantage in the conduct of business; or
[bookmark: _Ref103620348]a reasonable person would otherwise consider to be unethical, illegal or improper,
(each a Corrupt Act).
[bookmark: _Ref103620349]The Contractor agrees that the ABCHR Obligations will be incorporated into all contracts to which the Contractor may become a party in the course of the performance of the Contract (including all Subcontracts entered into with Subcontractors). 
[bookmark: _Ref103620350]The Contractor must maintain in place throughout the term of the Contract policies and procedures to ensure compliance with the ABCHR Obligations (which policies and procedures must be disclosed to the Principal) and will enforce them where appropriate. In the event several applicable provisions from the ABCHR Obligations are in contradiction, the Contractor’s policies and procedures must adopt the most stringent of such provisions.
[bookmark: _Ref103620351][bookmark: _Toc103871700][bookmark: _Toc114656825]Recording and reporting obligations
[bookmark: _Ref103620352]The Contractor must keep proper books and records relating to its compliance with the ABCHR Obligations, and policies and procedures referred to in clause 31.1(e), and must promptly provide upon request by the Principal:
[bookmark: _Ref103620353]evidence of the Contractor’s compliance with this clause 31; and
[bookmark: _Ref103620354]in relation to Human Rights:
[bookmark: _Ref103620355]a summary of the results of its ongoing Human Rights due diligence;
[bookmark: _Ref103620356]the grievances addressed by its operational-level grievance mechanism; and
[bookmark: _Ref103620357]a list of corrective and remedial measures to be implemented for improvement,
which are applicable to the past year or other period as requested by the Principal.
[bookmark: _Ref103620358]If the Principal has reasonable grounds to believe that the Contractor has breached any part of this clause 31, the Contractor must allow the Principal, or a person nominated by the Principal, immediate access to inspect such books and records, and otherwise audit the Contractor’s compliance with this clause 31.
[bookmark: _Ref103620359]The Contractor must notify the Principal immediately upon it becoming aware of:
[bookmark: _Ref103620360]the occurrence of a Corrupt Act or breach of the ABCHR Obligations; and
[bookmark: _Ref103620361]any circumstances which would reasonably indicate that a Corrupt Act or breach of the ABCHR Obligations may have occurred, or will occur.
[bookmark: _Ref103620362]In the event the Contractor gives notice in accordance with clause 31.2(c), or when Directed by the Principal due to the Principal otherwise becoming aware of the circumstances referred to in clause 31.2(c), each Party will immediately:
[bookmark: _Ref103620363]take all adequate measures proportionate to the identified adverse impacts; and
[bookmark: _Ref103620364]report without delay to the Principal the identified situation and the remedial measures implemented or proposed to be implemented.
[bookmark: _Ref103620365]For the avoidance of doubt, the circumstances described under clause 31.2(c) are not Force Majeure Events.
[bookmark: _Ref103620366][bookmark: _Toc103871701][bookmark: _Toc114656826]Contractor’s warranties in relation to ABCHR Obligations
[bookmark: _Ref103620367]The Contractor represents and warrants that it and its Associated Parties have not: 
[bookmark: _Ref103620368]breached or will imminently breach any ABCHR Obligation; or
[bookmark: _Ref103620369]engaged in any Corrupt Act, 
prior to the Contract Date.
[bookmark: _Ref103620370]To the best of the Contractor's knowledge and belief, neither the Contractor nor any of its Associated Parties: 
[bookmark: _Ref103620371]has at any time been found by a court in any jurisdiction to have breached any ABCHR Obligation or engaged in any Corrupt Act (or similar conduct); 
[bookmark: _Ref103620372]has at any time admitted to having breached any ABCHR Obligation or engaged in any Corrupt Act (or similar conduct); or
[bookmark: _Ref103620373]has at any time been investigated or been suspected in any jurisdiction of having breached any ABCHR Obligation or engaged in any Corrupt Act (or similar conduct).
[bookmark: _Ref103620374][bookmark: _Toc103871702][bookmark: _Toc114656827]Breach of ABCHR Obligations
[bookmark: _Ref103620375]Compliance with the ABCHR Obligations is an essential element of the Contract and a determining criterion taken into account by the Parties when deciding to enter into the Contract. 
[bookmark: _Ref103620376]The Contractor will indemnify and compensate the Principal for any costs, losses, expenses, charges, damage or the like (including legal and other professional expenses) incurred by the Principal and arising from or related to breach by the Contractor or any Associated Parties of the ABCHR Obligations.
[bookmark: _Ref103620377][bookmark: _Ref103620894][bookmark: _Ref103620900][bookmark: _Toc103871703][bookmark: _Toc114656828]Security of Payment Act
[bookmark: _Ref103620378]This clause 32 only applies to the extent that the Work constitutes ‘construction work’ carried out within Western Australia or involves the supply of ‘related goods and services’ (both as defined in the Security of Payment Act).
[bookmark: _Ref103620379]Nothing in the Contract will affect, restrict or limit the Contractor’s right to:
[bookmark: _Ref103620380]make an adjudication application pursuant to section 28 of the Security of Payment Act; and
[bookmark: _Ref103620381]suspend the Work under section 62 of the Security of Payment Act.
[bookmark: _Ref103620382]Notwithstanding anything else in the Contract, the Contractor must:
[bookmark: _Ref103620383]promptly give the Principal a copy of any notice the Contractor receives from a Subcontractor; and
[bookmark: _Ref103620384]ensure that each Subcontractor promptly gives the Principal a copy of any notice that the Subcontractor receives from another party (including the Contractor), under any of sections 28, 30, 57 or 62 of the Security of Payment Act.
[bookmark: _Ref103620385]If the Principal becomes aware that a Subcontractor is entitled to suspend work (which forms part of the Work) under section 62 of the Security of Payment Act, the Principal may (at its discretion) pay the Subcontractor such money that is or may be owing to the Subcontractor in respect of work forming part of the Work, and any amount paid by the Principal is recoverable from the Contractor as a debt due to the Principal. The Principal:
[bookmark: _Ref103620386]must notify the Contractor prior to making payment pursuant to this clause 32(d); and
[bookmark: _Ref103620387]will not make a payment pursuant to this clause 32(d) where the Contractor demonstrates to the Principal that it has reasonable grounds to have withheld payment to the Subcontractor.
[bookmark: _Ref103620388]The Contractor indemnifies, and holds harmless, the Principal against all damage, expense (including lawyers’ fees and expenses on a solicitor/client basis), loss (including financial loss) or liability of any nature suffered or incurred by the Principal arising out of:
[bookmark: _Ref103620389]a suspension by a Subcontractor of work (which forms part of the Work) under section 62 of the Security of Payment Act;
[bookmark: _Ref103620390]a subcontractor exercising a statutory lien, under section 64 of the Security of Payment Act, over unfixed plant or materials supplied by the Subcontractor for use in carrying out work forming part of the Work; and
[bookmark: _Ref103620391]a failure by the Contractor to comply with its obligations under clause 32(c).
[bookmark: _Ref103620393]For the purposes of this clause 32, a reference to a Subcontractor refers to any party engaged by the Contractor, any of its Subcontractors or any other party to carry out work which forms part of the Work.
[bookmark: _Ref103620394][bookmark: _Ref103620911][bookmark: _Toc103871704][bookmark: _Toc114656829]Security interests in personal property
[bookmark: _Ref103620395]Terms used in this clause 33 which are defined in the PPS Act have the same meaning. 
[bookmark: _Ref103620396]The Contractor must, if requested by the Principal, promptly take any action and provide any information reasonably required for the Principal to:
[bookmark: _Ref103620397]ensure that any Relevant Security Interest, or the Principal’s rights in relation to any Relevant Security Interest, are effective, enforceable against the Contractor and Third Parties and perfected with the contemplated priority; or
[bookmark: _Ref103620398]exercise or enforce its rights in relation to any Relevant Security Interest.
[bookmark: _Ref103620399]Where the Principal has title to or a Relevant Security Interest in personal property, and the Contractor will obtain a security interest in the personal property because a Third Party will have or has possession of the personal property, the Contractor must perfect its security interest against the Third Party.
[bookmark: _Ref103620400]The Contractor must obtain the best priority achievable by it for security interests perfected under clause 33(c), including perfecting the security interest as a purchase money security interest with first ranking priority where possible.
[bookmark: _Ref103620401]Where the Principal receives title in any items before possession, the Contractor warrants that these items will be free from all security interests held by the Contractor or a Third Party when it enters the Principal’s possession.
[bookmark: _Ref103620402]The parties agree in accordance with section 115(1) of the PPS Act that the following provisions of the PPS Act will not apply in relation to any Relevant Security Interest:
[bookmark: _Ref103620403]section 95 (notice of removal or accession), to the extent that it requires the secured party to give notice to the grantor;
[bookmark: _Ref103620404]subsection 121(4) (enforcement of liquid assets--notice to grantor); 
[bookmark: _Ref103620405]section 125 (obligation to dispose of or retain collateral); 
[bookmark: _Ref103620406]section 130 (notice of disposal), to the extent that it requires the secured party to give a notice to the grantor; 
[bookmark: _Ref103620407][bookmark: DocXTextRef384]paragraph 132(3)(d) (contents of statement of account after disposal); 
[bookmark: _Ref103620408]subsection 132(4) (statement of account if no disposal); and
[bookmark: _Ref103620409]section 135 (notice of retention).
[bookmark: _Ref103620410]Except to the extent prohibited by the PPS Act, the Contractor waives its right to receive any notice otherwise required to be given by the Principal under section 157 or any other provision of the PPS Act in connection with any Relevant Security Interest. 
[bookmark: _Ref103620411]Each Party agrees not to disclose, or authorise the disclosure of, any information of the kind mentioned in section 275(1) of the PPS Act in connection with any Relevant Security Interest for the purposes of section 275(1) of the PPS Act, except where section 275(7) of the PPS Act applies.
[bookmark: _Ref103620412][bookmark: _Ref103620524][bookmark: _Ref103620527][bookmark: _Ref103620608][bookmark: _Ref103620684][bookmark: _Ref103620968][bookmark: _Ref103620974][bookmark: _Ref103620997][bookmark: _Ref103621188][bookmark: _Ref103622256][bookmark: _Toc103871705][bookmark: _Toc114656830]Dispute resolution
[bookmark: _Ref103620413][bookmark: _Toc103871706][bookmark: _Toc114656831]Notice of Dispute
[bookmark: _Ref103620414]Neither Party may commence any action, bring any proceedings or seek any relief or remedy in a court, except interlocutory or equitable relief from a court in respect of a Dispute until they have complied with the dispute resolution process in accordance with this clause 34.
[bookmark: _Ref103620415]If any Dispute arises between the Parties in relation to the Contract, either Party may give notice of the Dispute to the other Party (Dispute Notice).
[bookmark: _Ref103620416]A Dispute Notice must specify:
[bookmark: _Ref103620417]that it is a notice under this clause 34.1;
the alleged facts on which the Dispute is based;
[bookmark: _Ref103620418]the legal basis on which the Dispute is made, including any issues of Law relevant to the Dispute (if any); and
[bookmark: _Ref103620419]the relief that is claimed.
[bookmark: _Ref106812247][bookmark: _Ref111560510][bookmark: _Toc114656832]Negotiation
[bookmark: _Ref103620421]Within 10 Business Days of a Party receiving a Dispute Notice, the Parties must arrange for a senior representative from the Principal and a senior representative from the Contractor to meet to attempt to resolve the Dispute.
[bookmark: _Ref103620422]If the Dispute is not resolved within 3 Business Days of the Parties’ senior representatives meeting to attempt to resolve the Dispute in accordance with clause 34.2(a), the Parties may escalate the Dispute to WALGA, for WALGA to assist the Parties in the resolution of the Dispute.
Unless otherwise agreed in writing, all communications at or in relation to these meetings are without prejudice and confidential.
[bookmark: _Ref103620423]Any agreement reached under this clause 34.2 must be in writing and signed by both Parties.
[bookmark: _Toc114656833]Litigation
If a Dispute is not resolved within 20 Business Days of the party receiving a Dispute Notice, either party who has given a Dispute Notice under clause 34.1(b) and complied with this clause 34 may end the dispute resolution process and commence court proceedings in relation to the Dispute.
[bookmark: _Ref103620424][bookmark: _Toc103871708][bookmark: _Toc114656834]Continued performance of the Contract
If a Dispute exists, each Party must continue to comply with its obligations under the Contract, except with respect to any aspect that is in Dispute.
[bookmark: _Ref103620437][bookmark: _Toc103871711][bookmark: _Toc114656835]Proceedings for urgent relief
[bookmark: _Ref103620438]Subject to clause 34.5(b), nothing in this clause 34 prejudices either Party’s right to commence legal proceedings to seek urgent injunctive or urgent declaratory relief in respect of a Dispute.
[bookmark: _Ref103620439]The Contractor must not commence proceedings for injunctive relief to prevent the Principal from exercising its rights under clause 5.
[bookmark: _Ref103620440][bookmark: _Ref103620525][bookmark: _Ref103620989][bookmark: _Ref103621195][bookmark: _Ref103621449][bookmark: _Toc103871712][bookmark: _Toc114656836]Notices
[bookmark: _Ref103620441]All notices to be given under the Contract must be:
[bookmark: _Ref103620442]in writing in English;
[bookmark: _Ref103620443]signed by, or on behalf of, an authorised person of the Party giving it; and
[bookmark: _Ref103620444]delivered by hand, pre-paid post or email to the other Party at the address set out in Item 4 (or to such other address if notified to the other Party in accordance with this clause 35 with 10 Business Days’ prior notice).
[bookmark: _Ref103620445]Subject to clause 35(c), a notice is deemed to be delivered:
[bookmark: _Ref103620446]if personally delivered, on receipt;
[bookmark: _Ref103620447]if sent by post:
[bookmark: _Ref103620448]if the address specified in Item 4 is an Australian address, on the 2nd Business Day following the date of postage; or
[bookmark: _Ref103620449]if the address specified in Item 4 is not an Australian address, on the 8th Business Day following the date of postage; or
[bookmark: _Ref103620450]if sent by email, 1 hour after it is sent, unless the sender receives notification from its or the recipient’s email server that the email is undeliverable or was not delivered.
[bookmark: _Ref103620451]A notice delivered or received other than on a Business Day or after 4:00 pm (recipient’s time) is regarded as received at 9:00 am on the following Business Day, and a notice delivered or received before 9:00 am (recipient’s time) is regarded as received at 9:00 am.
[bookmark: _Ref103620452][bookmark: _Ref103620526][bookmark: _Ref103621204][bookmark: _Toc103871713][bookmark: _Toc114656837]General
[bookmark: _Ref103620453][bookmark: _Toc103871714][bookmark: _Toc114656838]Assignment
[bookmark: _Ref103620454]The Principal may, without the Contractor’s consent, assign or novate the Contract or assign any other right, benefit or interest under the Contract to any person or entity who is solvent and able to make the payments required by the Contract, and able to comply with the Principal’s other obligations.
[bookmark: _Ref103620455]The Contractor must not assign, novate, transfer or otherwise deal with its interests, rights or obligations (including any payment due) under the Contract, or any part of it, without the Principal’s prior written approval.
The Contractor must not permit a Change of Control of the Contractor without the prior written consent of the Principal, which must not be unreasonably withheld.
[bookmark: _Ref103620456][bookmark: _Toc103871715][bookmark: _Toc114656839]Governing law and jurisdiction
[bookmark: _Ref103620457]The Contract, including the procedures in clause 34 and any Disputes is governed by the law of Western Australia.
[bookmark: _Ref103620458]Each Party irrevocably submits to the non-exclusive jurisdiction of courts exercising jurisdiction in Western Australia, and courts of appeal from them, in respect of any proceedings arising out of or in connection with clause 34.5. Each Party irrevocably waives any objection to the venue of any legal process in these courts on the basis that the process has been brought in an inconvenient forum.
[bookmark: _Ref103620459][bookmark: _Toc103871716][bookmark: _Toc114656840]Costs and expenses
Any action to be taken by either Party in performing its obligations under the Contract must be taken at its own cost and expense unless otherwise provided in the Contract.
[bookmark: _Ref103620460][bookmark: _Toc103871717][bookmark: _Toc114656841]Entire agreement
The Contract states all the express terms of the agreement between the Parties in respect of its subject matter. It supersedes all prior representations, discussions, negotiations, understandings and agreements in respect of its subject matter.
[bookmark: _Ref103620461][bookmark: _Toc103871718][bookmark: _Toc114656842]Relationship of the Parties
The Contractor acknowledges and agrees that:
it is an independent contractor and not an agent of the Principal;
the Contract is entered into in accordance with the terms of the Panel Agreement;
the Contract is entered into between the Principal and the Contractor, and WALGA is not a Party to the Contract; and
the Contractor has no authority to bind the Principal, or WALGA, by contract or otherwise.
In carrying out their respective obligations under the Contract, each Party is acting independently of the other Party. Nothing in the Contract creates a partnership, trust or agency between the Parties or imposes any fiduciary duties on either Party in relation to the other, unless expressly stated.
In the event that the Contractor assigns or novates any right, benefit or interest under the Panel Agreement in accordance with the terms of the Panel Agreement, the Contractor must provide the Principal with such reasonable assistance as may be necessary to assign or novate (as applicable) the Contractor’s rights, benefit or interest under the Contract to the assignee or novatee (as applicable).
[bookmark: _Ref103620464][bookmark: _Toc103871719][bookmark: _Toc114656843]Waiver
No Party to the Contract may rely on the words or conduct of any other Party (including any delay in exercising a right) as a waiver of any right unless the waiver is in writing and signed by the Party granting the waiver. For the purposes of this clause 36.6, waiver includes an election between rights and remedies, and conduct which might otherwise give rise to an estoppel.
[bookmark: _Ref103620465][bookmark: _Toc103871720][bookmark: _Toc114656844]Variation
A variation of any term of the Contract must be in writing and signed by both Parties.
[bookmark: _Ref103620466][bookmark: _Toc103871721][bookmark: _Toc114656845]Invalidity and enforceability
[bookmark: _Ref103620467]Any provision of the Contract which is invalid or unenforceable will not affect the remaining provisions of the Contract which remain in full force and effect.
[bookmark: _Ref103620468]If any provision of the Contract is found to be invalid or unenforceable but would be valid or enforceable if some part of the provision were deleted, the provision in question will apply with such modification as may be necessary to make it valid.
[bookmark: _Ref103620469][bookmark: _Toc103871722][bookmark: _Toc114656846]Further action
Each Party must do all things and execute all documents necessary to give full effect to its obligations under the Contract and the transactions contemplated by it.
[bookmark: _Ref103620470][bookmark: _Toc103871723][bookmark: _Toc114656847]No reliance
Neither Party has relied on any statement by the other Party not expressly included in the Contract.
[bookmark: _Ref103620471][bookmark: _Toc103871724][bookmark: _Toc114656848]Counterparts
The Contract may be executed in any number of counterparts and all counterparts, taken together, constitute one instrument. A Party may execute the Contract by signing any counterpart.
[bookmark: _Ref103620472][bookmark: _Toc103871725][bookmark: _Toc114656849]Exercise of rights
Unless the Contract provides otherwise:
[bookmark: _Ref103620473]a Party may exercise a right, power or remedy in any way at its discretion; and
[bookmark: _Ref103620474]the rights, powers and remedies provided by the Contract are in addition to any rights, powers and remedies provided at Law.
[bookmark: _Ref103620475][bookmark: _Toc103871726][bookmark: _Toc114656850]Cumulative rights
The rights and remedies contained in the Contract are cumulative and not exclusive of any rights or remedies provided by Law.
[bookmark: _Ref103620476][bookmark: _Toc103871727][bookmark: _Toc114656851]International Sale of Goods Convention excluded
To the extent permitted by law, the United Nations Convention on Contracts for the International Sale of Goods 1980 does not apply to the Contract.
[bookmark: _Ref103620477][bookmark: _Toc103871728][bookmark: _Toc114656852]Survival
Clauses 1, 3.11, 5.3, 5.4, 5.5, 5.6, 5.7, 5.8, 5.10, 10.10, 11.9, 19.8, 19.10, 19.12(b), 19.12(c), 20, 22.1(b), 22.3, 22.4, 23, 24, 25, 26, 29.4, 29.5, 29.6, 34, 35 and 36 and any other obligations which are expressed to or, by their nature, survive expiry or termination of the Contract will survive the termination or expiry of the Contract.
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[bookmark: _Toc103871729][bookmark: _Toc114656853][bookmark: _Ref103622921]Schedule 1
[bookmark: _Toc103871730][bookmark: _Toc114656854]Pricing Schedule
[Insert]
[Drafting note: There are three pricing options available under this template – (1) lump sum; (2) schedule of rates; and (3) schedule of rates and lump sum (see item 34 and clause 19.3).
If the Contract Price is a lump sum, this Pricing Schedule should set out the Milestone Amounts applicable for each Milestone Event.
If the Contract Price is based on a schedule of rates, this Pricing Schedule should set out the rates applicable for each component of the work and activities to be undertaken by the Contractor (for eg, rates for labour and plant hire).
If the Contract Price is calculated based on lump sums and a schedule of rates, this Pricing Schedule should set out the following information:
· the Milestone Amounts applicable for each Milestone Event; and
· rates applicable for each component of the work and activities to be undertaken by the Contractor (for eg, rates for labour and plant hire).]
[Drafting Note: This template is not intended to be used for cost-plus projects. If cost-plus pricing is to be adopted, the Member should approach Herbert Smith Freehills for additional drafting to make this template suitable for a cost-plus project.]


[bookmark: _Toc103871731][bookmark: _Toc114656855][bookmark: _Ref103623028]Schedule 2
[bookmark: _Toc103871732][bookmark: _Toc114656856]Form of Performance Securities
[Insert agreed form of bank guarantee]


[bookmark: _Toc103871733][bookmark: _Toc114656857][bookmark: _Ref103623087]Schedule 3
[bookmark: _Toc103871734][bookmark: _Toc114656858]Form of Parent Company Guarantee
[Insert agreed form of guarantee]


[bookmark: _Toc103871735][bookmark: _Toc114656859][bookmark: _Ref103623111]Schedule 4
[bookmark: _Toc103871736][bookmark: _Toc114656860]Access Requirements
[Insert]


[bookmark: _Toc103871739][bookmark: _Toc114656861][bookmark: _Ref103623207]Schedule 5
[bookmark: _Toc103871740][bookmark: _Toc114656862]Policies and Guidelines
[Insert]
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