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Important disclaimer

This discussion paper has been prepared on the advice of the Biosecurity and
Agriculture Management Act Review Panel and should not be taken to represent the
views of the Western Australian Government.

Although reasonable care has been taken, the State of Western Australia makes no
representation as to accuracy or completeness of this information and accepts no liability
whatsoever by reason of negligence or otherwise arising from the use or release of this
information or any part of it.
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Introduction — about this discussion paper

This discussion paper draws on the information gathered from consultations and
stakeholder engagement during Stages 1 and 2 of the review of the Biosecurity and
Agriculture Management Act 2007 (BAM Act), as well as additional research, to present
legislative and non-legislative reform opportunities.

The paper provides an overview of the BAM Act Review Panel's (panel) approach and is
then divided into nine sections, each addressing an area for reform identified by the
panel.

The nine reform areas describe the challenges stakeholders raised through the review
process, outline the desired outcomes for each area, and present ways (specific
opportunities) in which these outcomes might be achieved. Some of these opportunities
are legislative, some are not.

This discussion paper has been prepared to assist people who might like to comment on
the reform opportunities that the panel is investigating. Your views will help the panel
finalise its recommendations to government.

The discussion paper does not address technical amendments® required to the BAM Act
that have been raised with the panel through the consultation and engagement
processes to date.

Interested parties are invited to share their views on the nine reform areas, identified key
outcomes and specific opportunities for reform. A list of reform areas, key outcomes and
opportunities is included at the end of this document.

Interested parties are invited to comment by 5pm Friday 30 June 2023.

This is the last chance to contribute to the BAM Act review before the panel reports to
the Minister for Agriculture and Food on its findings.

This discussion paper and information on how to comment on the key outcomes and
opportunities for reform is available from the review’s Your Say webpage.?

The information received will help the panel formulate its final recommendations to the
Western Australian (WA) Government. The WA Government will then determine if it will
act on those recommendations and, if it chooses to proceed, how further work and
consultation will be done to progress the recommendations.

This first statutory review of the BAM Act is being undertaken by an independent panel
appointed by the Minister for Agriculture and Food.

The panel is considering the extent to which the BAM Act provides a fit-for-purpose,
efficient and effective legal framework to underpin a world-class biosecurity system, and
related agriculture management, for WA.

" For example, changes to wording used in the Act to clarify or improve the BAM Act’s intent.
2 https://yoursay.dpird.wa.gov.au/bam-act-review-2022
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An important consideration is the interaction of WA’s biosecurity and agriculture
management arrangements with the national and international biosecurity systems, as
well as other agriculture and veterinary chemical and food safety systems.

The panel is carefully considering the role WA plays in these broader systems to ensure
it is positioned to be both an effective contributor and beneficiary.

The review process consists of the following three phases:

e Stage 1 Identify themes — open submissions and survey to identify major
themes and issues for further investigation

e Stage 2 Explore themes — targeted stakeholder engagement to explore identified
themes and issues, and inform the development of options and solutions

e Stage 3 Solutions and reporting — a third public comment period on
opportunities for reform, and final reporting.

Stages 1 and 2 have been completed and Stage 3 is underway.

Given the breadth of the BAM Act and related regulations, the panel is focused on what
stakeholders identified as most important, the directions taken in more contemporary
biosecurity legislation, and what would most benefit from improvement. Much of this
relates to the biosecurity aspects of the legislation.

For more information on the review process, go to the BAM Act Review webpage.?

3 https://www.agric.wa.gov.au/biosecurity-quarantine/2022-statutory-review-biosecurity-and-agriculture-
management-act-2007
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The independent review panel’s approach

The panel has identified the following five goals to guide Stage 3 of the BAM Act review
process:

1. Clarify, strengthen and support a culture where everyone values biosecurity and
actively seeks to participate in it

Clarify the legislative scope of the Act

Enhance risk-based approaches to achieve outcomes

W N

Promote public confidence in WA'’s biosecurity system
5. Strengthen WA as part of the national biosecurity system.

These goals reflect what the panel would like to see achieved through legislative and
non-legislative reform opportunities and changes. They were informed by the
consultations, stakeholder engagement and research undertaken during Stages 1 and 2
of the review.

The panel’s research included, among other things, examining the Australian biosecurity
legislation enacted in the decade after the BAM Act and changes to national and other
biosecurity agreements.

There is increasing pressure on
WA'’s biosecurity system

The National Biosecurity Strategy 2022-2032 identifies the following drivers of this
increased pressure:

Climate change is shifting the habitat, range and distribution of pests, weeds and
diseases and increasing their ability to spread within Australia and from overseas.

Increases and changes in trade and travel patterns are exposing WA to additional
biosecurity risks.

Decreasing biodiversity, from climate change, changing land use and invasive
species, is reducing resilience to new threats.

Changing land use, including greater numbers of people with variable biosecurity
understanding living in peri-urban and regional areas, introduces new biosecurity risks.

Increasing biosecurity risks overseas, such as foot-and-mouth disease in Indonesia,
increases the risk to Australia.

lllegal activities have increased, such as the importation of prohibited plants and
animals.

Major global disruption, the COVID-19 pandemic has driven changes in supply chains
and the movement of goods and people. War and natural disasters can also change
how people and goods move around, which changes the biosecurity risk profile.
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Step change needed

The BAM Act is currently doing its job reasonably well for WA’s biosecurity. However,
WA (and Australia) is facing increasing biosecurity risk. Given the complexities and
dynamics of the operating environment, a step change is needed in how WA addresses
its biosecurity.

The panel is committed to a biosecurity system for WA that can effectively respond to
the growing pressures and complexities. The review of the BAM Act provides a once-in-
a-decade opportunity to evolve WA'’s biosecurity system to help ensure it remains fit-for-
purpose into the future. The panel intends to position the BAM Act to drive the step
change that is required.

1 — Clarify, strengthen and support a culture where everyone
values biosecurity and actively seeks to participate in it

Everyone needs to be responsible (and accountable) for biosecurity at home, work or
play, with ‘shared responsibility’ being a core principle that underpins biosecurity across
Australia. This principle recognises that everyone benefits from and has a role to play in
protecting our unique environment, valuable industries and our way of life from the
harmful impacts of pests® and diseases.

By working together, communities, industries, businesses, the public and governments
can prevent new pests and diseases from coming to WA, quickly detect and report them
if they do, and reduce their impacts once they arrive.

Although the Stage 1 and 2 consultation and engagement processes highlighted strong
support for the principle of shared responsibility, it also revealed confusion around its
meaning, issues relating to equity (particularly in relation to cost sharing), and
uncertainty about roles and responsibilities.

This discussion paper includes several opportunities for reform that aim to clarify,
strengthen and support biosecurity as everyone’s responsibility for everyone’s benefit.

2 — Clarify the legislative scope of the Act

The BAM Act is WA'’s primary biosecurity legislation. It provides the legal framework to
manage biosecurity risks to WA in any situation, whether it is endangering WA’s primary
industries, our unique environment, or our way of life. It also deals with agriculture
management, contributing to the safety and integrity of our food and fibre produce and
products.

The BAM Act’s biosecurity provisions relate to organisms that can cause harm and the
things that can carry those organisms.

The agriculture management provisions are treated quite separately. They primarily
relate to agricultural and veterinary chemicals and other contaminants of soil, water,
animals and agricultural products that can negatively impact the quality or safety of those
products.

This dual focus of the BAM Act has created some confusion among stakeholders
regarding the scope of ‘biosecurity’ under the Act.

4 https://www.biosecurity.gov.au/about/national-biosecurity-committee/nbs
5 In this discussion paper, the term ‘pest’ refers to invertebrate and vertebrate animal pests as well as
weeds.

Website Page 8 of 71


https://yoursay.dpird.wa.gov.au/

It was suggested that there is a historical and structural bias toward protecting
agricultural interests from biosecurity risks. This includes concerns that the BAM Act is
not adequately protecting WA'’s natural and urban environments, biodiversity, and our
way of life from the impacts of harmful pests and diseases.

Several opportunities for reform are made in this discussion paper to clarify the
legislative scope and to strengthen the role of the BAM Act as WA's primary piece of
biosecurity legislation.

3 — Enhance risk-based approaches to achieve outcomes

A key principle of modern legislation/regulation is risk-based approaches to regulatory
assessment and decision making. These approaches focus on achieving results, rather
than just prescribing specific processes or procedures. Such a method ensures that the
issues that present the greatest risk of harm are identified and attention and resources
can be directed to where they are most needed, with a light regulatory approach applied
to issues that pose a low or very low risk.

A focus on achieving outcomes encompasses performance-based requirements rather
than prescriptive requirements (unless a prescriptive approach is unavoidable), which
minimises burdens on businesses and individuals.

Although risk-based approaches are inherent in the operation of the BAM Act,
contemporary Australian biosecurity legislation is more explicit on the role and use of
risk-based approaches to deliver outcomes. Enhancing the BAM Act’s use of risk-based
approaches to deliver biosecurity outcomes will improve decision making and support
the transparency and accountability of decisions. This discussion paper includes reform
opportunities to achieve this.

4 — Promote public confidence in WA’s biosecurity system

Public confidence in the biosecurity system is essential. Without it, people may be less
likely to follow biosecurity requirements or support the allocation of funding and
resources to these efforts. It is also important to assure consumers and trading partners
that appropriate measures are in place to protect biosecurity and the integrity of our
produce and products.

As noted previously, significant changes and challenges have arisen since the BAM Act
was introduced 10 years ago, and some stakeholders questioned the ability of the Act to
keep pace with these changes. Stakeholders also questioned the effectiveness of the
biosecurity system overall. If the legislative framework and the biosecurity system it
enables were to fail, public trust and confidence is likely to erode.

The opportunities for reform presented in this discussion paper aim to future-proof the
BAM Act and strengthen public confidence.

5 — Strengthen WA as part of the national biosecurity system

The interconnected nature of biosecurity and other agricultural risks means that WA’s
biosecurity system cannot operate in isolation. What we do in WA can positively or
negatively impact the entire country, and what happens elsewhere in Australia can
impact our state.
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At the national level, WA is a signatory of the Intergovernmental Agreement on
Biosecurity (IGAB)® and various cost-sharing deeds committing it to work collaboratively
across Australia to manage biosecurity risk. Additionally, Australia is a signatory to
various international agreements, such as the International Sanitary and Phytosanitary
Agreement (SPS Agreement), the Convention on Biological Diversity, and various trade
agreements.

WA needs to comply with the requirements and standards set out in these agreements.
It must also work collaboratively with other states and territories to build relationships to
effectively manage risks and enable the movement of goods across Australia and
overseas.

WA'’s interests are best served by a BAM Act that recognises and supports WA'’s
position in Australia and internationally for years to come. This discussion paper includes
reform opportunities for a contemporary and future-proofed BAM Act.

Key principles of the Intergovernmental
Agreement on Biosecurity
Biosecurity is a shared responsibility between all system participants.
In practical terms, zero biosecurity risk is unattainable.

Biosecurity investment prioritises the allocation of resources to the areas of greatest
return, in terms of risk mitigation and return on investment.

Biosecurity activities are undertaken according to a cost-effective, science-based and
risk-managed approach.

Governments contribute to the cost of risk management measures in proportion to the
public good accruing from them. Other system participants contribute in proportion to
the risks created and/or benefits gained.

System participants are involved in planning and decision making according to their
roles, responsibilities and contributions.

Decisions governments make in further developing and operating our national
biosecurity system should be clear and, wherever possible, made publicly available.

The Australian community and our trading partners should be informed about the
status, quality and performance of our national biosecurity system.

Australia’s biosecurity arrangements comply with its international rights and obligations
and with the principle of ecologically sustainable development.

Intergovernmental Agreement on Biosecurity (2019)

6 https://federation.gov.au/about/agreements/intergovernmental-agreement-biosecurity
7 https://federation.gov.au/about/agreements/intergovernmental-agreement-biosecurity
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Reform Area 1. Clarifying the role of the BAM Act

The objects clause of an Act of Parliament is intended to provide a clear statement of the
Act’s purpose to inform how its provisions are to be read.

The objects or purpose of an Act should:

¢ inform the public and regulated entities of the intended policy objectives, to
support a better understanding of the activities that are enabled or regulated

e provide meaningful direction to government officers, such as decision makers and
persons exercising statutory powers in administering the Act in their work, and

¢ help the judiciary interpret the Act.

Consultations undertaken through the review revealed uncertainties, confusion and
misconceptions about the purpose of the BAM Act among many stakeholders — despite
74% of the Stage 1 survey respondents believing they had some understanding of the
BAM Act.

In many respects, this is not unexpected as the BAM Act is one part of a broader suite of
biosecurity management processes that collectively make up WA'’s biosecurity system.
The Act establishes the legal framework in which the system operates, providing a solid
foundation for the system in its entirety. It can be difficult, and sometimes unnecessary,
for stakeholders to recognise and understand all the different parts of this complex
system.

The BAM Act was enacted to modernise and replace some 17 separate Acts in the
Agriculture portfolio with one piece of legislation, supported by regulations. It was initially
known as the Agriculture Management Bill because the legislation it was to replace was
concerned with agriculture. The title of the Bill later became the Biosecurity and
Agriculture Management Bill to reflect its purpose as the State’s primary biosecurity
legislation, including for areas beyond agriculture.

Given this history, it is not surprising that the panel heard stakeholders express different
views about the extent to which the BAM Act should or should not preference the
biosecurity of agricultural activities over the biosecurity of other primary industries, the
natural environment, social amenity, or cultural heritage. This is despite the BAM Act
recognising the need to work across government portfolios to deliver social,
environmental and economic outcomes.

The panel also found that stakeholders were generally less interested in the agriculture
management provisions of the Act, focusing instead on biosecurity.

To reduce confusion about the intent of the BAM Act, its objects need to be relevant,
appropriate and give support and structure to the specific laws contained within it.

The panel has identified the following key outcomes for the Objects of the BAM Act; that
the Act:

e has clear Objects, helping readers to successfully interpret and implement it
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¢ anticipates increasing biosecurity and agriculture management risk and
complexity, and

e strengthens WA's contribution to Australia’s biosecurity system.

Objects of the Biosecurity and
Agriculture Management Act 2007 (WA)

(1) The objects of this Act are to provide effective biosecurity and agriculture
management for the State by providing the means to —

(a) control the entry, establishment, spread and impact of organisms that have or
may have an adverse effect on —

(i) other organisms; or
(i) human beings; or
(i) the environment or part of the environment; or

(iv) agricultural activities, fishing or pearling activities, or related
commercial activities, carried on, or intended to be carried on, in the State
or part of the State; and

(b) control the use of agricultural and veterinary chemicals; and

(c) establish standards to ensure the safety and quality of agricultural products;
and

(d) raise funds for biosecurity-related purposes.

(2) Nothing in this Act empowers the regulation of diseases which affect only human
health.

Biosecurity and Agriculture Management Act 2007

Contemporary Australian biosecurity legislative objects are more descriptive and less
prescriptive compared to those of the BAM Act. In addition, ‘biosecurity’, in contemporary
legislation incorporates many of the agriculture management aspects that are currently
treated separately in the BAM Act.

Provide a framework

The objects of contemporary biosecurity legislation centre on providing a framework for a
biosecurity system that effectively manages:

e pests and diseases (other than humans, or diseases in a human) and other
biosecurity matter (including agriculture management and food safety aspects)
that are economically significant. This future-proofs the legislation by removing
the need to list specific industries that could be affected by harmful pests and
diseases

e public or human health and safety risks from pests and diseases (other than those
that only affect human health) and other biosecurity matter. This is somewhat
consistent with the BAM Act, except in more contemporary legislation

8 https://www.legislation.wa.gov.au/legislation/statutes.nsf/main_mrtitle_2736_homepage.html
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contaminants are included within the scope of a ‘biosecurity matter’ rather than as
a separate agriculture management matter

e pest and disease risks to terrestrial and aquatic environments and biodiversity.
This is consistent with the BAM Act objects, and

e adverse effects on public amenities, community activities and on infrastructure.
Although consistent with the intent of the BAM Act objects, it is more explicit in
contemporary legislation.

Objects of Tasmania’s Biosecurity Act 2019

The objects of this Act are —

(a) to ensure that responsibility for biosecurity is shared between government,
industry and the community; and

(b) to protect Tasmania from —

(i) pests, diseases and other biosecurity matters that are economically significant
for Tasmania; and

(ii) threats to terrestrial and aquatic environments arising from pests, diseases and
other biosecurity matters; and

(iii) risks to public health and safety arising from pests, diseases and other
biosecurity matters known to have an adverse effect on human health; and

(iv) pests, diseases and other biosecurity matters that may have an adverse effect
on public amenities, community activities and infrastructure; and

(c) to provide a regulatory framework in relation to biosecurity that —
(i) facilitates emergency preparedness and the effective management of
biosecurity emergencies that may affect Tasmania; and
(i) takes account of regional and local differences in respect of biosecurity risks
and biosecurity impacts; and
(iii) supports an evidence-based approach to the assessment, prevention and
management of biosecurity risks and biosecurity impacts; and
(iv) does not require a biosecurity risk to be proven with full certainty before taking
reasonable and practicable measures to prevent, eliminate or minimise the risk;
and
(d) to give effect to —
(i) biosecurity-related strategies and policies developed, or endorsed, by the
Tasmanian Government; and
(i) intergovernmental agreements related to biosecurity to which Tasmania is a
party; and
(e) to facilitate the trade of Tasmanian produce by ensuring that it meets national and
international biosecurity requirements; and
(f) to promote compliance with the general biosecurity duty through emergency
preparedness, effective enforcement measures, and communication and
collaboration between government, industry and the community.

Biosecurity Act 2019 (Tasmania)

9 https://www.legislation.tas.gov.au/view/whole/html/asmade/act-2019-022
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Provide direction

Contemporary legislation can also provide direction on how the biosecurity system is
intended to operate. For example, legislative objects may state that the Act is intended
to:

e provide a framework for minimising biosecurity risk or provide for risk-based
decision making — consistent with best practice biosecurity processes

e promote or ensure shared responsibility — reflecting shared responsibility as an
accepted principle of biosecurity systems nation-wide, and

e give effect to intergovernmental agreements and provide the means to maintain
access to domestic and international markets — recognising the role the states
play in national and international biosecurity and trade processes.

Tasmania’s Biosecurity Act 2019, which is the most recent of Australia’s biosecurity
legislation, also refers to emergency preparedness and managing biosecurity
emergencies in its objects, drawing attention to the importance of this element of the
biosecurity system.

Contemporary biosecurity legislation does not reference agriculture management in the
title, even though these Acts also deal with, to varying degrees, contaminants (e.g.
chemical residues) and the adulteration of agriculture products. These are managed
within the scope of biosecurity by including contaminants in the definition of ‘biosecurity
matter’.

The importance of engaging with the Traditional Custodians
of Country

Aboriginal and Torres Strait Islander people are the Traditional Custodians of Country,
and their ongoing connection to the land and waters and continuing role in Caring for
Country must be recognised within biosecurity systems.

There is now more visible and formal recognition of this unique role through a range of
Caring for Country initiatives, Aboriginal Ranger programs and the joint management of
parks and reserves in WA'’s conservation estate.

Aboriginal people have rights and interests over significant amounts of land and sea
Country. Pests and diseases, as well as the activities undertaken to control them, can
and do impact Country or the relationship Aboriginal and Torres Strait Islander people
have with it.

Working in partnership with Aboriginal people and incorporating their cultural
perspectives and knowledge of Country is critical to WA'’s biosecurity.

Queensland’s Biosecurity Act 2014 explicitly states that it is:
to be administered, as far as practicable, in consultation with, and having regard to the views and
interests of, public sector entities, local governments, industry, Aborigines [sic] and Torres Strait
Islanders under Aboriginal tradition and Island custom, interested groups and persons and the
community generally.
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Opportunity 1

Clarify and simplify the legislative framework by defining ‘biosecurity’ to
encompass the agriculture management outcomes currently provided for in the
BAM Act, where it is reasonable to do so.

This would mean chemical products, residues on land, and the adulteration of
agricultural products or feed would all be captured as ‘biosecurity’ for the purposes
of the legislation.

Opportunity 2
Amend the objects of the BAM Act to:

e increase the Act’s focus on providing for an effective biosecurity system

e be more descriptive of the contexts to which biosecurity applies under the
Act, to align with the more contemporary legislation

e provide for a framework for minimising biosecurity risk and risk-based
decision making, including for when evidence is uncertain or lacking

e emphasise that biosecurity is everyone’s responsibility for everyone’s benefit

o refer to emergency preparedness and the effective management of
biosecurity emergencies

¢ include reference to intergovernmental agreements

e provide for trade of WA's produce and products by ensuring it meets national
and international biosecurity requirements.

Opportunity 3

Include a statement in the BAM Act that identifies the need to involve and engage
all biosecurity system participants in its implementation, including Aboriginal
peoples, the general public, communities, industries and local, state and federal
government bodies.
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Reform Area 2. Working together to protect WA

Biosecurity is essential for safeguarding our environment, industries and way of life, and
we all benefit when we work together to support it. WA’s biosecurity system can only be
as strong as our collective efforts to reduce the risk and mitigate the impacts of harmful

pests and diseases. Depending on who we are and what we do our role is different0. It
is simply not possible for any one person, community, organisation or government body
to do this alone.

Our capacity to work effectively together is becoming even more critical as WA, along
with the rest of Australia, faces ever-changing and increasing biosecurity risks. It may be
challenging, but it is important that we continue to work at it.

The panel identified that there is strong stakeholder support for the concept of shared
responsibility, a core principle that underpins biosecurity across Australia, with most
Stage 2 survey respondents agreeing the concept is important to WA'’s biosecurity.
However, ‘shared responsibility’ means different things to different people.

While it is easy to agree that collective action to manage biosecurity is important, the
panel heard from many stakeholders who felt it was challenging to put it into practice and
said that the BAM Act did not provide adequate guidance on how to do this.’

Many stakeholders also raised concerns that people, other than themselves, were not
doing enough to manage biosecurity issues. This reflects the differing goals and
contributions of different parties, and the differing expectations they have in terms of who
should contribute to pest and disease management and how.

Given the dynamics of the operating environment, and the diversity of people within it, we
need a significant shift in how we collectively share responsibility for WA’s biosecurity
system. Working together to do the right thing by WA isn’t always easy, but it is essential.

The panel identified the following key outcomes for shared responsibility:

e Everyone contributes to WA's biosecurity by taking reasonable and practicable
steps to reduce biosecurity risks and impacts that are under their control.

e Everyone understands the importance of biosecurity and the benefits it delivers to
them and to WA as a whole.

Shared responsibility is implicit in the BAM Act and includes:

e duties, such as the duty of any person who finds or suspects the presence of a
declared pest to report it, and duties of land managers to control declared pests

e cost-sharing mechanisms established under the Act to address declared pests (the
declared pest rate and industry funding schemes)

e provisions relating to advisory groups, which support contributions from biosecurity
system participants to inform decision making.

10 https://yoursay.dpird.wa.gov.au/68106/widgets/338374/documents/260112
" 54% of Stage 1 survey respondents felt the BAM Act was inadequate at addressing shared
responsibility; 36% felt it was adequate; and 11% were unable to say.
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Queensland’s general biosecurity obligation
and red imported fire ants

Red imported fire ants (RIFA) are a dangerous pest that inflicts a painful bite and
causes extensive damage to ecological and agricultural systems.

The ants were first detected in Queensland (Qld) in 2001 and have slowly spread
across the south-east of the state, spanning an estimated 600,000 hectares.

The general biosecurity obligation (GBO), introduced in 2014 under the Biosecurity
Act 2014 (Qld), has strengthened Qld’s response to this nasty pest.

The GBO means that people in Qld have a responsibility to manage biosecurity risks
that are under their control and reduce biosecurity risks, as much as they can, in their
everyday activities.

To help people and industry comply with their GBO in relation to RIFA, the QId
government is developing some practical guidelines and are actively engaging with
people and businesses in the affected area.

The guidelines can be put in place relatively quickly because they do not need a
prolonged process of approvals and consultation like other legislative tools, such as
codes of practice or regulation changes.

Compliance with the GBO

The RIFA guidelines provide a basis for government officers to guide stakeholders on
what reasonable steps can be taken to mitigate the risk or impacts of RIFA.

If a compliance officer determines that someone has not taken the necessary steps to
mitigate the risks, such as the steps outlined in the guidelines (which are likely the
most practical measures to take), then it could be determined that they were
amplifying the risk and not complying with their GBO.

As an example, nurseries are required under regulation to treat their products in a
certain way to ensure they are not spreading RIFA. Nurseries understand these
regulations and are very good at following them.

While the pot plants comply with the regulation, the property may have a RIFA
infestation. If nothing is being done to address the infestation it would likely mean that
they are not fulfilling their general biosecurity obligation.

In these high-risk circumstances, government officers can use other legislative tools
such as a Biosecurity Order, which directs the business to take certain measures
such as stopping trade until it is determined that the risk is mitigated.

If the business does not comply with the direction, then there may be a strong and
valid case for prosecution — and penalties for non-compliance with the GBO can be
pursued, and they can be severe.
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Contemporary biosecurity legislation explicitly requires everyone to contribute to
biosecurity as it relates to them and the activities they undertake. This is achieved
through a ‘general biosecurity duty’ or, for the purposes of this paper a ‘general
biosecurity obligation.’

A general biosecurity obligation means that if someone can reasonably do something to
prevent or minimise biosecurity risks and impacts, and they know (or ought to know) they
should do it, then they must take responsibility (and accountability) and act.

Tasmania’s approach to a person’s
general biosecurity duty

Section 70 of Tasmania’s Biosecurity Act 2019 outlines a ‘general biosecurity duty’. It states:

(1) A person has a duty (the general biosecurity duty) to take all reasonable and practicable
measures to prevent, eliminate or minimise biosecurity risk when dealing with biosecurity
matter, or a carrier, if the person knows or reasonably ought to know that the biosecurity
matter, carrier or dealing poses a biosecurity risk.

12

A general biosecurity obligation such as contained in Tasmania’s legislation, by its
nature is not prescriptive. This means it can be applied in a way that takes into account
different levels of accountability, knowledge and ability in relation to managing a
biosecurity risk or impact. This is compared to the BAM Act, where people have specific
duties (e.g. to report declared pests) but no general legal obligation to manage a
biosecurity risk that they are aware of (or ought to be aware of).

A general biosecurity obligation is designed to complement, but not replace or override,
more prescriptive laws and regulation that may be required in specific circumstances.
The two work together to strengthen individual and collective biosecurity.

Implicit in a general biosecurity obligation is a call for positive action for people to find out
more about it and what they can do to meet their obligation. This can prompt
communities, industries and government to work together to make sure the information
is available, driving better communication on biosecurity risks and impacts. A more
informed and engaged general public will be more likely to take proactive steps to
support the biosecurity of the industry, community and state, via their general biosecurity
obligation.

Whether or not there is a legislated general biosecurity obligation, it is important for
biosecurity system participants to understand what biosecurity is, how it benefits them,
how they can contribute and the value of their participation. Communicating, engaging
and empowering biosecurity system participants can build ownership, a collective sense
of responsibility and collective action to help achieve biosecurity goals.

The ideal is to create a culture whereby everyone values WA'’s biosecurity and actively
participates to support it.

12 https://nre.tas.gov.au/biosecurity-tasmania/biosecurity-act-2019
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Ko Tatou This Is Us

Ko Tatou This Is Us is a nationwide campaign designed to help New Zealanders
understand and care about biosecurity. It supports New Zealand’s Direction Statement for
its biosecurity — including building ‘a biosecurity team of 4.7 million’.

Biosecurity keeps our incredible home, Aotearoa New Zealand, safe from pests and
diseases.

Ko Tatou This Is Us asks us to take a moment to think about how biosecurity protects our
way of life, the outdoor environment where we fish, farm, hunt and explore, the beautiful
biodiversity of our unique ecosystem and even the food we eat.

Every New Zealander has a role to play in preventing pests and diseases from getting into
New Zealand or helping to stop their spread if they do get here.

It takes all of us to protect what we’ve got.
Ko Tatou This Is Us.

13

It is important to recognise that a general biosecurity obligation is a relatively new
legislative concept that promotes and supports a culture of responsibility and
accountability for biosecurity across all system participants. Administrators are still
learning how to best give effect to these provisions.

While this is the case, a legislated obligation to reduce risk and minimise harm is not
new — it exists in other areas such as workplace health and safety. We can expect the
‘general biosecurity obligation’ concept to mature with time as we refine and improve our
approaches to ensure it is being used to its full potential.

If such an obligation were to be enacted, it would make other proposed improvements,
described in later reform areas, more effective.

Opportunity 4
Introduce a general biosecurity obligation in the BAM Act.

The general biosecurity obligation will require everyone to take reasonable and
practicable measures to prevent, eliminate or minimise biosecurity risks and impacts
that are under their control.

Opportunity 5

Improve biosecurity communications and engagement to ensure everyone
understands what biosecurity is, how it benefits them, how they can contribute and
the value of their participation.

To be effective, careful planning and implementation of tailored communication and
support strategies is needed. This should be supported by a deep understanding of
the target audiences and the factors that influence their behaviours.

'3 https://www.thisisus.nz
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Reform Area 3. Planning and reporting — vital to a
better biosecurity system

Planning and reporting are fundamental to ensuring WA has an efficient and effective
biosecurity system. Planning and reporting processes in biosecurity:

¢ identify and prioritise risks to ensure that resources are allocated to the most
important risks and that risk management strategies are targeted and effective

o facilitate collaborative and coordinated action between biosecurity system
participants to ensure that activities are aligned and complementary, and that
gaps or overlaps in responsibilities are identified and addressed

e monitor and evaluate performance to identify areas for improvement, inform
decision making and guide strategy development to ensure the biosecurity system
remains responsive to changing risks and priorities, and

e demonstrate accountability and transparency by providing regular reports on
the performance of the biosecurity system to build trust and confidence in the
system and its coordination.

Feedback from stakeholders through the BAM Act review consultations suggests that,
while there are pockets of good practice associated with specific pests or diseases, or
specific stakeholder groups, how we currently plan for and report on the biosecurity
system has several significant weaknesses. These include:

¢ not enough strategic direction or coordination across community, industry, local
governments, and State government agencies

e uncertainties about roles and responsibilities, lines of authority and accountability

¢ ineffective collaboration and partnerships

o difficulties reaching agreement on what to do about biosecurity issues where
stakeholder groups have competing values and interests

e declining resources and concerns about the fairness of who pays, and

¢ limited evaluation, reporting and information sharing to support continuous
improvement.

These observed weaknesses are being compounded by increasing pressure on WA'’s
(and Australia’s) biosecurity system. There is growing evidence that indicates biosecurity
risks and outbreaks are increasing in volume and complexity, with increased trade,
movement of people and climate change seen as contributing factors. Undeniably, WA is
now experiencing significant and successive biosecurity incursions — something that
used to be rare events.

We need to prioritise effort more clearly, work smarter and ensure our collective
resources are used as effectively and efficiently as possible. This will take WA’s
biosecurity system into the future so that it can deal with this ‘new normal’.

Public resources should be targeted toward prevention, early detection, eradication and
containment activities, where benefits are broad and returns on investment are
maximised for the state. This means focussing on high-risk pests and diseases that have
not yet arrived within our borders, or that have arrived but are still able to be eradicated
or contained with quick and coordinated action.
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All land managers, including government, have an ongoing responsibility to manage the
impact of pests that are here to stay on both private and public assets. In relation to
managing these widespread and established pests, public resources are used to support
coordinated collective efforts for high-impact pests. Public investment should be targeted
to protecting the highest value community assets and the public good. To improve
decision making, it is important to know the impact of these pests on identified economic,
social, environmental and cultural assets.

A key challenge for WA’s biosecurity system is ensuring it has planning and reporting
processes in place that support difficult decisions on where resources are best spent and
why.

Generalised invasion curve

The generalised invasion curve describes, in four phases, how pests and diseases can
invade an area and become established, and how the management objectives change
across these phases.

1. Prevention: The best return on investment is from preventing new pests and
diseases from arriving, this includes monitoring entry pathways, testing imports and
border controls.

2. Eradication: The eradication of a pest or disease can have a good return on
investment when it is detected early and responded to rapidly. Surveillance and early
detection are critical.

3. Containment: Some pests and diseases can be effectively contained to a specific
area by removing any that are found outside that area. Although the returns on
investment are lower, it can still be worthwhile.

4. Long-term management: Once pests and diseases become widespread and
established the focus changes to protecting important assets from their impact. The
returns on investment are generally lowest at this end of the invasion curve. However,
returns can be significant when investing in protecting high-value state or national
assets, such as a population of endangered native species. It's best to prevent pests
from becoming established.

»

A Species 4
introduction

Control cost

Area pest occupies

Containment

Prevention

Time

The generalised invasion curve is widely used to show the invasion process. This depiction is
based on that used by the Invasive Species Council (invasives.org.au)
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The panel has identified the following key outcomes for planning and reporting on WA'’s
biosecurity system. These align with WA’'s commitment to the IGAB:

e Biosecurity investment prioritises the allocation of resources to the areas of
greatest return, in terms of risk mitigation and return on investment.

e Biosecurity activities are undertaken according to a cost-effective, science-based
and risk-managed approach.

e State and local governments contribute to the cost of risk management measures
in proportion to the public good accruing from those measures, and their role in
the system.

¢ All other biosecurity system participants contribute in proportion to the risks
created and/or benefits gained.

e Biosecurity system participants are involved in planning and decision making
according to their roles, responsibilities and contributions.

e Decisions that are made to further develop and operate WA's biosecurity system
should be clear and, wherever possible, made publicly available.

Provisions in the BAM Act for whole-of-system planning and
reporting

The BAM Act establishes decision making, administrative and reporting processes that
contribute to the planning, reporting and operation of WA'’s biosecurity system. However,

it is silent on who is responsible for planning and reporting of WA’s biosecurity system as
a whole.

The Minister for Agriculture and Food is responsible for administering the BAM Act, and
the Department of Primary Industries and Regional Development (DPIRD) is the agency
principally assisting the Minister to achieve this. This is consistent with the
responsibilities for biosecurity in WA under the IGAB.

While the Minister for Agriculture and Food and DPIRD take a system-wide lead, many
other ministerial portfolios and State government departments have a key role to play in
the system. These include, but are not limited to, the Minister for the Environment,
Minister for Fisheries, Minister for Forestry, Minister for Lands and the Minister for
Health; as well as the Department of Biodiversity, Conservation and Attractions,
Department of Planning, Lands and Heritage, and the Department of Health.

Local governments also have an important role to play in biosecurity through provisions
established in the BAM Act and other Acts.™

Other provisions in the BAM Act that support whole-of-system planning and reporting
include the various provisions requiring specific persons or groups to be consulted about
the use of statutory biosecurity tools.

4 Local Government Act 1995, Emergency Management Act 2005
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The BAM Act also requires that a Biosecurity Council be established to advise the
Minister and the Director General of DPIRD on any matter related to biosecurity.
Membership of the council includes individuals with a general or specific interest and
expertise in biosecurity management in WA, and members of community and producer
organisations.

The Biosecurity Council’s role is purely advisory, and it does not have any decision-
making responsibility or accountability for any aspect of WA’s biosecurity system. It is
required to report annually, but not on the system as a whole. Nevertheless, in practice,
the Biosecurity Council has prepared a range of publicly available biosecurity reports
that are relevant to understanding the performance of WA'’s biosecurity system.

How WA plans for emergency management

The State Emergency Management Committee (SEMC) is the peak emergency
management body in WA.

The SEMC, established under the Emergency Management Act 2005, provides
strategic advice to the Minister for Emergency Services.

Its primary responsibilities are:

e advising the Minister on emergency management and WA's preparedness to
combat emergencies

e guiding and supporting public authorities, industry, business and the community
to plan and prepare for efficient emergency management

e providing a forum for community coordination to minimise the effects of
emergencies

e developing and coordinating risk management strategies to assess community
vulnerability to emergencies, and

e providing a forum to develop information systems to improve communications.

Members of the SEMC are appointed by the Minister and include independent
members and representatives of organisations essential to WA's emergency
management arrangements.

The SEMC must prepare an annual report on its activities.

Under this Act, local government must also ensure that Local Emergency Management
Arrangements (LEMA) are in place. LEMA are developed to provide a community-
focused, coordinated approach to managing potential emergencies in a local
government area.

5 https://www.legislation.wa.gov.au/legislation/statutes.nsf/main_mrtitle_294 homepage.html
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Other biosecurity planning and reporting activities

The measures established in the BAM Act are complemented by a mix of legislated and
non-legislated planning and reporting processes. WA'’s Biosecurity Strategy 2016-25'%
sets the overall direction for managing ongoing and emerging biosecurity issues in WA,
across all biosecurity system participants.

WA'’s participation in national biosecurity response deeds and agreements (alongside
the Commonwealth, all states and territories, and industry signatories) ensures WA has
a structured approach to responding to pests and disease incursions of national
significance. WA also plans for the prevention of, response to and recovery from
incursions through the State Hazard Plan: Animal and Plant Biosecurity.'” This plan is
one of many hazard plans enabled under the Emergency Management Act 2005."8

In addition, other strategies, action plans and programs have been developed by
community, industry, local governments and state agencies for specific biosecurity risks
and impacts, or classes of risk and impact. The ongoing control of established pests, to
minimise their impacts, also features in natural resource management and Landcare
planning documents. These biosecurity plans are typically developed with biosecurity
system participants, but the transparency of these planning processes and how they
contribute to the system as a whole is unclear.

How other states approach biosecurity
planning and reporting

Contemporary biosecurity legislation does not require whole-of-state biosecurity system
planning and reporting. However, as in WA, these activities are undertaken outside of a
state’s primary biosecurity legislation.

While this is the case, Qld, New South Wales (NSW) and South Australia (SA) all have in
place legal requirements for specific government entities to develop plans to manage pests
on an ongoing basis.

In Qld, under its Biosecurity Act 2014, local governments are required to develop biosecurity
plans that bring together all sectors of the local community to manage invasive plants and
animals. These plans are intended to target the highest priority pest management activities,
and those most likely to succeed.

NSW and SA have established government entities for the sustainable management of
natural resources at regional (NSW Local Land Services) and landscape (SA’s Landscape
Boards) scales. The ongoing control of pest species is an important element of natural
resource management for economic, social and environmental outcomes.

18 https://www.agric.wa.gov.au/biosecurity/western-australian-biosecurity-strategy
7 https://www.wa.gov.au/government/publications/state-hazard-plan-animal-and-plant-biosecurity
8 https://www.legislation.wa.gov.au/legislation/statutes.nsf/main_mrtitle_294 homepage.html
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Opportunity 6
Establish a formal body to provide strategic advice and leadership for WA’s
biosecurity system.

The body would operate with the support of the Department of Primary Industries
and Regional Development.

It would be tasked with the following, to support WA’s biosecurity system:

e provide strategic coordination for community, industry, local governments,
and State government agencies to work together to manage biosecurity risks
and impacts

e ensure coordinated biosecurity activities are undertaken according to a cost-
effective, science-based and risk-managed approach, and

e ensure State government resources for biosecurity are prioritised to the
areas of greatest return and public good.

The body would be required to:
e partner with other entities across community, industries and the regions, and

¢ involve other biosecurity system participants, according to their roles,
responsibilities and contributions (in line with the IGAB principles).

The body would also be required to report on the implementation and
effectiveness of the plans it establishes, and to publish its plans and reports.

Consistent with biosecurity principles established in the IGAB, it would be
appropriate to undertake a co-design process to further develop the form and
functions of the body. This would include identifying:

e industry, community and government entities that could be formally
represented on the body and how — aligning with the ‘shared responsibility’
principle

e other entities that could be involved, including the scale at which they should
be represented and involved in planning activities for different aspects of the
system, from local, regional to state level

e the specific expertise required for the body to act as a strategic leader of
WA's biosecurity system and how that expertise is to be provided

e the role of the body in recommending or making decisions under the BAM
Act

e the role of the body in identifying priorities and resource allocation,
particularly funding to industry, community and local governments, and

e the role and function of the Biosecurity Council under this new structure, if
any.
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Reform Area 4. Prioritising pests and diseases

Prioritisation in biosecurity involves identifying the areas where our resources, legislative
controls and collective efforts can be most effective, necessary and successful.

It helps direct focus to pests, diseases and pathways where prevention and control
measures offer the greatest return on investment and risk mitigation.

By prioritising these areas, we can ensure that our biosecurity efforts are directed
towards the most critical areas and deliver the most beneficial outcomes.

The declaration of organisms under the BAM Act aims to identify specific pests and
diseases that require a regulated approach to minimise and control the risks and
impacts, and those that don't. It is central to the workings of the BAM Act’s biosecurity
provisions and, therefore, fundamental to the operation of WA’s biosecurity system.

The BAM Act review has identified several issues with the current approach to the
declaration of organisms. Issues include:

e the administrative burden, red tape and delays created by the need to assess and
declare at an organism level, and the impracticality of doing this for, potentially,
every organism

e communication challenges arising from confusing terminology and the volume of
regulated pests and diseases

e expectations to enforce compliance with duties for all declared pests and
diseases regardless of the different levels of risk and harm they pose, and

e the process used to determine an organism’s declaration status.

For WA's biosecurity system to function efficiently and effectively, it is essential that the
legislative framework facilitates a robust and practical risk identification and assessment
process.

The panel has identified the following key outcomes for the prioritisation of pests and
diseases:

e Appropriate legislative controls, rigour and resources are applied to reduce and
control the risk of and harm caused by pests and diseases.

e Biosecurity system participants, informed by the outcomes of WA's biosecurity
prioritisation process, can more readily understand their biosecurity obligation and
act on it.

The BAM Act’s focus is on the control of certain organisms. Organisms are assessed by
DPIRD to determine the risk they present to WA's industries, environment and social
amenity. The Minister is empowered to make a declaration that the organism is either:

e a permitted organism — because it has been assessed as not posing a biosecurity
risk in its own right, and is not likely to have the adverse effects of ‘prohibited
organisms’ or ‘declared pests' (see below)
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e a prohibited organism — because there are reasonable grounds for believing the
organism has (or may have) adverse impacts if it were present in WA (or part of
WA), or

e adeclared pest — because there are reasonable grounds for believing the
organism has (or may have) adverse impacts in an area.

An organism’s declared status determines the legal obligations and responsibilities that
apply to it. An organism that is not declared under the BAM Act is known as an unlisted
organism and, because the risk is unknown (as the risk has not been assessed), it is
import is treated as seriously as a prohibited organism.

How the declaration process works in WA

1. Identify an organism that is unlisted or potentially needs a change in its declared
status. This may be through an application to DPIRD.

Gather and collate the data required to undertake a risk assessment.

Conduct a risk assessment, consultation and a review to the applicable standard.
Progress a recommendation to the Minister.

The Minister decides whether to act on that recommendation and make a
declaration, seeking advice as necessary to help make the decision.

Publish the declaration in the WA Government Gazette.

Update the Co-ordinated Approval System for the BAM Act with the supporting data
and the record of the Minister’s declaration, and publish the records to the WA

Organism List.
8. Communicate the declaration to biosecurity system participants.

QRN

e

19

Prohibited organisms, declared pests and unlisted organisms can be carried into WA in
or on potential carriers such as plants, animals, machinery and packaging.

To address this risk, the importation of potential carriers is subject to regulatory controls.
Those regulatory controls apply to many permitted organisms, as most of these are also
prescribed potential carriers under the BAM regulations.

Stakeholders raised concerns with this approach, saying that import of permitted plants
and animals was not always allowed in practice. With importation requirements being
difficult to understand and comply with, and that the system relies heavily on
authorisations such as permits and monitoring/enforcing compliance, even for things that
present a low risk.

The panel also identified that the organism declaration process can be long and
arduous, and that it is not practical to assess and declare every single organism or keep
the assessments up to date.

9 https://www.agric.wa.gov.au/organisms
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Scenario:
A frustrating move ... Jane drives
to WA with her stick insect

Jane is moving to WA from interstate by car.

She wants to bring her pet Dr Fink, a beautiful Malanda stick insect (Malandania pulchra),
and some guava leaf (Psidium guajava) for Dr Fink to eat on the long journey.

Jane has heard WA takes biosecurity seriously and, wanting to do the right thing, before
she leaves she looks up on the web to see if it is possible to take Dr Fink (and his guava
leaf lunch) to WA.

She discovers that they are listed on the WA Organism List as permitted organisms.
Jane thinks, “Great, Dr Fink and his lunch can come with me!”

When Jane gets to the WA border at Eucla, a Quarantine Inspector lets her know that Dr
Fink’s lunch is a potential carrier of the prohibited organism, Myrtle rust, and cannot come
into WA without a permit.

To get a permit, Jane needs to provide information so that a risk assessment can be
undertaken before a permit can be issued. Jane realises that Dr Fink’s lunch can’t be
brought into WA today, or this week.

Under contemporary biosecurity legislation, organisms (living and non-living) and their
carriers are captured as ‘biosecurity matter’ — a catch-all term for anything that could
present a biosecurity risk.

Tasmania’s biosecurity legislation is a useful framework to examine, as its geography
allows it to have tight border biosecurity controls — like WA.

How Tasmania defines biosecurity matter

Biosecurity matter is defined in section 12 of Tasmania’s Biosecurity Act 2019 as:
a) an animal, plant, and other organism, other than a human;
b) a part of an animal, plant or other organism, other than a human;
c¢) an animal product and plant product;
d) an animal disease and plant disease;
e) a prion;
f) a contaminant;
g) a disease that may cause either or both of the following:
i) disease in an animal, plant or other organism (other than a human);

ii) disease in a human through transmission to the human from an animal,
plant or other organism (other than a human);

h) any prescribed thing.

20 hitps://www.legislation.tas.gov.au/view/whole/html/asmade/act-2019-